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Nadlezni trgovacki sud Trgovacki sud u Splitu

Poslovni broj spisa St-273/2022

PRIJAVA TRAiBINE VJEROVNIKA U PREDSTECAJNOM POSTUPKU

PODACI O VJEROVNIKU:

Ime i prezime / tvrtka ili naziv STAR CLIPPERS LTD.

OIB: 64949191302

Adresa / sjediste Victoria Avenue, Nassau, Bahami

PODACI O DUZNIKU:

Ime i prezime / tvrtka ili naziv: BRODOGRADEVNA INDUSTRIJA SPLIT, dionicko
drustvo (BRODOSPLIT d.d.)

OIB 18556905592

Adresa / sjediste Put Supavla 21, 21000 Split

PODACI O TRAZBINI:

Pravna osnova trazbine (npr. ugovor, odluka suda ili drugog tijela, ako je u tljeku sudski
postupak oznaku spisa i naznaku suda kod kojeg se postupak vodi) :

- Konadni arbitrazni pravorijek od 15. veljafe 2021. sodine, u ovierenom presliku s
prijevodom na hrvatski jezik po sudskom tumacu;

- Dodatak kon¢anom arbitraznom pravorijeku od 26. veljace 2021. godine, u ovijerenom
presliku s prijevodom na hrvatski jezik po ovlastenom sudskom tumacu

- vodi se postupak priznanja arbitraznog pravorijeka pred Trgovackim sudom u
Zagrebu posl.br. R1-73/2021

Iznos dospjele trazbine: 55.926.302.36 HRK (€7.405.720.11)
Glavnica 55.024.113.20 HRK (€ 7.286.252.88)
Kamate ©902.189.16 HRK ( € 119.476.23 )

Iznos trazbine koja dospijeva nakon otvaranja predste¢ajnog postupka
(kn)
Dokaz o postojanju trazbine (npr. ra¢un, izvadak iz poslovnih knjiga)




- Konaéni arbitrazni pravorijek od 15. veljace 2021. godine, u ovierenom presliku s
prijevodom na hrvatski jezik po sudskom tumacu;

- Dodatak konéanom arbitraznom pravorijeku od 26. veljace 2021. godine, u ovjerenom
presliku s prijevodom na hrvatski jezik po ovlastenom sudskom tumacu

- izvod iz otvorenih potraZivanja

Vjerovnik raspolaZe ovr$nom ispravom DA / NE za iznos 55.926.302.36 HRK (€7.405.720,11)

Naziv ovrsne isprave

- Konadni arbitrazni pravorijek od 15. veljace 2021. godine,

- Dodatak konéanom arbitraznom pravorijeku od 26. veljace 2021. godine,

PODACI O RAZLUCNOM PRAVU:

Star Clippers ima hipoteku na brodu m/b GOLDEN HORIZON, upisanu u Hrvatski upisnik
brodova, NIB: 271733 na iznos od 6.000.000,00 EUR ($est milijuna Eura) plus kamate od 29.
ozujka 2019. godine. Pravo vlasni$tvo broda, m/b GOLDEN HORIZON, Brodosplit d.d. je
prenio na njegovo povezano druS§tvo XB AHTS Hero Shipping INC dana 5. srpnja 2019.
godine. XB AHTS Hero Shipping INC nije platio kupoprodajnu cijenu za brod m/b GOLDEN
HORIZON. Star Clippers LTD nadalje istie da je u vrijeme prijenosa prava vlasniStva broda,
m/b GOLDEN HORIZON, Brodosplit d.d. bio u zaka$njenju po raznim obvezama pla¢anja
prema Star Clippers Ltd, ukljucujuéi obvezu da Star Clippers Ltd isplati naknadu za odredenu
isporu¢enu robu kao i isplati naknadu Star Clippersu Ltd za protupravne radnje u lipnju 2019.
godine Ova potraZivanja — izmedu ostalog — osigurana su prethodno spomenutom hipotekom.
Brodosplit d.d je prenio pravo vlasnistva broda, m/b GOLDEN HORIZON, na svoje povezano
drustvo XB AHTS Hero Shipping INC u o¢itom poku$aju da ograni¢i mogucnosti naplate
trazbina Star Clippersa Ltd prema Brodosplitu d.d. Takvo postupanje nije zakonito, vec je
protivno hrvatskim zakonima. Temeljem navedenog, Star Clippers Ltd bi se stoga trebao u
predsteajnom postupku smatrati razluénim vjerovnikom s pravom odvojenog namirenja
cjelokupnog nepodmirenog duga osiguranog hipotekom na brodu, m/b GOLDEN HORIZON.

Slijedom navedenog, vjerovnik prijavljuje kako slijedi:

Pravna osnova razlu¢nog prava _- hipoteka upisana na teret m/b GOLDEN HORIZON,
upisan u Upisnik brodova, NIB: 271733

Dio imovine na koji se odnosi razlu¢no pravo: m/b GOLDEN HORIZON, upisan u
Upisnik brodova, NIB: 271733

Iznos traZbine 55.926.302.36 HRK (€7.405.720,11)

Razluéni vjerovnik odrite se prava na odvojeno namirenje ODRICEM / NE ODRICEM

Razluéni vjerovnik pristaje da se odgodi namirenje iz predmeta na koji se odnosi njegovo
razlu¢no pravo radi provedbe plana restrukturiranja PRISTAJEM / NE PRISTAJEM




PODACI O IZLUCNOM PRAVU:

Pravna osnova izlu¢nog prava

Dio imovine na koji se odnosi izlué¢no pravo

Izluéni vjerovnik pristaje da se izdvoji predmet na koji se odnosi njegovo 1zlu¢no pravo radi
provedbe plana restrukturiranja PRISTAJEM / NE PRISTAJEM

Mjesto i datum
Zagreb, 15.06.2022

Prilozi:
- punomo¢;

- Konacni arbitrazni pravorijek od 15. veljaée 2021. godine, u ovjerenom presliku s prijevodom
na hrvatski jezik po sudskom tumacu;

- Dodatak kon¢anom arbitraznom pravorijeku od 26. veljace 2021. godine, u ovjerenom
presliku s prijevodom na hrvatski jezik po ovlastenom sudskom tumacu;

- izvod iz otvorenih potrazivanja s prijevodom na hrvatski jezik po ovlastenom sudskom
tumacu;

- potvrda o plac¢anju iznos od 2,423.83 EUR,;

- potvrda o plac¢anju iznos od 6,933,812.52 EUR;

- izvadak iz Upisnika brodova za m/b ,,GOLDEN HRIZON®, NIB: 271733
- te€ajna lista na 20. svibnja 2022



PUNOMOC
POWER OF ATTORNEY

Mi, nizepotpisani, ovime opunomocujemo
We, the undersigned, do hereby appoint

ODVJETNICKO DRUSTVO - LAW FIRM
KACIC & BRBORA

Odvjetnici — Attorneys
Zdravka Kaciéa, Nikolicu Brboru Lanu Dodig i Gorana KriStoviéa
Ulica Ivana Banjav¢iéa 5, 10 000 Zagreb, Croatia
tel: 385 1 46 35 500/ fax: 385 1 46 35 589

kao naSe zastupnike u pravnoj stvari:
to act as our Attorney in the following matter:

Trgovackog suda u Splitu / FINA /drugog nadleZnog tijela

kod
with  Commercial court in Split / FINA /other competent body
broj St-273/2022

off..no St-273/2022

radi
for

predstecajni postupak nad BRODOGRADEVNA INDUSTRIJA SPLIT d.d.
prebankruptcy proceedings over BRODOGRADEVNA INDUSTRIJA SPLIT d.d.

Ovlaiéujemo ih da nas zastupaju pred
sudom i kod svih drzavnih tijela, radi
zaStite i ostvarenja naSih, na zakonu
osnovanih prava, da upotrijebe sva pravna
sredstva predvidena zakonom, naroc¢ito da
podnose tuzbe, zakljuce nagodbu te
poduzmu sve radnje koje u vlastitoj
diskreciji smatraju potrebnim ili korisnim.

U/at &a Mac 0 , 06.06.2022.

We authorize them to represent our interests
before the court as well as with the all state
authorities with the aim of protecting our legal
rights, to use all remedies provided by Law,
especially to file plaints and motions, to
conclude settlements and to take all actions
which they, in their sole discretion, deem
necessary or appropriate.

KSTAR CLIPPERYY.TD

Signed by: Kar] Mikael Krafft, president
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DE BRAUW
: BLACKSTONE
: WESTBROEK

| have issued the attached copy of the Final Award in the matter of the International
Arbitration pursuant to the UNUM Arbitration Rules, known as UNUM Arbitration
19.006, between Brodogradevna Industrija Split, Dionicko Drustvo (Croatia) against
Star Clippers Ltd. (The Bahamas) issued by the Arbitral Tribunal on 15 February 2021,
in accordance with article 49(3) of the Dutch Civil Law Notaries Act.

Signed in Amsterdam on 3 March 2021
by Olav Carolus Johannes Klaver, candidate civil law notary, acting as deputy for Mark
Gijsbert Rebergen, civil law notary in Amsterdam.

APOSTILLE
{Convention de La Haye du 5 octobre 1961)

1. Country: THE NETHERLANDS
This public document
. 2. has been signed by mr. 0.C.J. Klaver
3. acting in the capacity of candidate notary at
Amsterdam

4. bears the seal/stamp of mr. M.G. Rebergen
Certified

5. in Den Haag 6. on 04-03 2021
7. by the registrar of the dlstrlct ' S
8. no. 2021-1791

9. Seallstamp:

Our ref. M36584226/1/74712454 (52) cwe 1/1




FINALAWARD

In THE MATTER OF AN INTERNATIONAL ARBITRATION
PURSUANT TO THE UNUM ARBITRATION RULES

UNUM ARBITRATION 19.006

BETWEEN

BRODOGRABEVNA INDUSTRIJA SPUT, DIONICKO DRUSTVO

(CrROATIA)
CLAIMANT
- o Vs
STAR CUIPPERS LTD.
(THE BAHAMAS)
RESPONDENT

ARBITRAL TRIBUNAL

PROF. C.J.M. KLAASSEN, CO-ARBITRATOR
MR W.H. vaN BAREN, CO-ARBITRATOR
PROF. A.S. HARTKAMP, PRESIDENT

15 FEBRUARY 2021




VII.
VIII.

XL
Xif.
Xill.
XIV.
XV.
XVL.
XVl
XVIiL.

Table of Contents

The Parties, their representatives and the arbitral tribunal............c..cooovenisimmnai s e e 1
The Arbitration Agreement & JUriSAICHION.......covvierreiiiiinniie e ses SRR T S LT 2 S
The APPHICADIE LaW .eeeee i s sissisd 53005000 5 VS H 340 Wit a s e ssmae e s emmnestsaesmeeessasasanesssnmnesossnnemsesnnrnoasassons 3
Place and Language of this ArDIIation ........ccoooriiiiieienccrer e e crsesese et secae e s et s e e ssonnessnsnnnsenan 3
The ProCedural HiStOTY .....ccuvceiimeeneereeeee st evteae e ve e s i dias s siasaevas i TIPSR TP RETTORN :
The CoNtractual FrameEWOTK ... . i, v siniiioiiies sim it siivnises senisvssvt e sardsesissssaith £rdaoves fasaiiass i svasnases 10
Main Relevant and UndiSputed FACES .........cceeeeiiieriimeenmeniii e er s rcene et sterates sressarensssesstebe serabaassnnnts 13
Structure of the Claims and Relief SOUZNT........coievir ettt se s e ner e e s e e manes 14
Was the Delay in the Delivery of the Vessel ‘Permissible’?.........cc.oecrciiviinincnninninnnninnc e 18
Was the Shipbuilding Agreement reinstated by Star Clippers’ notice of retraction of its notice of

termination dated 23 JUly 20197 .......coirreerirenirerereesse s ssneessassesseassastsersssnserasossesassnsnssassssanesassarsosesnes 34
Conclusions of Sections IX and X and consequences for the requested relief...........c.ccccvvvnniivenivinniinne 37
Compensation requested for the attachment of Star Clippers’ bank accounts.........ccccvvvmeiiiiinieniiiniiinennan. 38
Compensation requested for the arrest of the Royal ClIpPer ......c..cooeciivivccinrnnieneniniinencen e 42
Injunction on the basis of Article 9.1 of the Shipbuilding Agreement...........c.ocociriiiiiiiniiiiiiieee 56
Conditional claim for Compensation of Buyer's SUPPHES......c.eceiiieiiiinnicinii e iircesetre e e 65
CONCIUSION ot tr s rece s st see s s re e sme st sh st st g e e b et e s s e e s st ssbeseseesanmersanstasessansessssnnnssasanen 70
COSES it s it s ST 0S4 50 8 5 50 ATV L e S ah SO0 TV 50 S T ALV S B e T R B S v v B
DBCISION ..ccicvivnieirerrnniiiisieiiieranitri e ttr it es s siesesseesseme bbb asessattsssaaseresssorassrarnesssrnensessassbanssssionsssssesanensmannnnsnnenn 72




The Parties, their representatives and the arbitral tribunal

The claimant in UNUM Arbitration 19.006 (the “Arbitration Proceedings”} is Brodograbevna
Industrija Split, dioni¢ko drustvo (the “Claimant” or “Brodosplit”), a company incorporated
under the laws of the Republic of Croatia with its registered offices at:

Put Supuvla 21
21000 Split
Croatia

The Claimant is represented in these Arbitration Proceedings by:

Mr K.J. Krzeminski
Ms M. van de Hel-Koedoot
Mr I.J. Rozendal
Ms M.M.J. Vink
NautaDutith N.V.
Weena 800
3014 DA Rotterdam
© ~ ~The Netherlands™— T Tt oo - 0
T +31.10.224.0155

E kasper.krzeminski@nautadutith.com
mirjam.vandehel-koedoot@nautadutilh.com
ivo.rozendal@nautadutilh.com
marit.vink@nautadutilh.com

The respondent is Star Clippers Ltd. (the “Respondent” or “Star Clippers”), a company
incorporated under the laws of the Commonwealth of the Bahamas with its registered office at:

Sassoon House
Victoria Avenue
Nassau

The Bahamas

The Respondent is represented in these Arbitration Proceedings by:

Mr S. Derksen

Mr M.A. Leijten

Mr G. Kuipers

Ms T.5.T.C. Flapper

Mr G.C.F. van Verschuer

De Brauw Blackstone Westbroek N.V.
Claude Debussylaan 80

1082 MD Amsterdam
The Netherlands




T +3120577 1771

E stefan.derksen@debrauw.com
marnix.leijten@debrauw.com
gertjan.kuipers@debrauw.com
tes.flapper@debrauw.com
gijs.vanverschuer@debrauw.com

and

Mr J. Smit

Boonk Van Leeuwen Advocaten N.V.

P.O. Box 29215

3001 GE Rotterdam

The Netherlands

T +31 10281 1816

E johan.smit@boonkvanleeuwen.com

5. Claimant and Respondent are referred to individually as a “Party” and collectively as the
“Parties”.

6. The arbitral tribunal (the “Tribunal”) consists of:

Prof. A.S. Hartkamp

Alexander Gogelweg 21

2517 ID The Hague

The Netherlands

T +31 70355 2540; +31 62 072 7564
E a.hartkamp@jur.ru.nl

Prof. C.J.M. Klaassen
Driehuizerweg 313

6525 PL Nijmegen

The Netherlands

T +31 24 361 2524/5565
E c.klaassen@jur.ru.nl

Mr W.H. van Baren

Dijsselhofplantsoen 12

1077 BL Amsterdam

The Netherlands

T +31 20737 3403

E willem.vanbaren@arbitration.nl




* The Parties agree that this arbitration agreement entails that disputes in relation to the

The Arbitration Agreement & Jurisdiction

On 2 October 2014 Star Clippers and Brodosplit entered into a shipbuilding agreement (the
“Shipbuilding Agreement” or “SA”) pursuant to which Brodosplit was to build and deliver to Star
Clippers the sailing passenger vessel Flying Clipper (yard no. 483} (the “Vessel” or the “Flying
Clipper”).

Article 15.3 Shipbuilding Agreement provides:

In the event of a dispute or disagreement between Parties as to any matter or thing
arising out of or in connection with this Contract or its rescission or any provision in this
Contract which Parties are unable to settle themselves, Parties shall submit the dispute
exclusively to arbitration in accordance with the arbitration rules of Stichting Transport
And Maritime Arbitration Rotterdam-Amsterdam("TAMARA"), copies of which rules are
obtainable from the Chamber of Commerce Rotterdam and from Stichting TAMARA, P.O.
Box 23158, 3001 KD Rotterdam, the Netherlands.

The arbitration shall be conducted in Rotterdam, in accordance with the laws of the
Netherlands and in the English language.

10.

11.

12,

13.

Shipbuilding Agreement shall be exclusivelysettled by way-of arbitration-in-accordance with-the
UNUM Arbitration Rules (being the most recent version of the arbitration rules of TAMARA, now
named UNUM]).

As both Parties recognize the Tribunal’s jurisdiction over the Claimant’s principal claim and the
Respondent’s counterclaim, the Tribunal has jurisdiction, which it will exercise in accordance
with the Parties’ arbitration agreement quoted above.

The Applicable Law

Pursuant to Article 5.7 UNUM Arbitration Rules, the Tribunal shall make its Award in accordance
with the rules of law.

As Article 15.3 SA refers to arbitration in Rotterdam, in accordance with the laws of the
Netherlands, these Arbitration Proceedings are subject to the provisions of the Dutch
Arbitration Act (Articles 1020 - 1076 Dutch Code of Civil Pracedure (“DCCP”}).

Place and Language of this Arbitration

In Article 15.3 SA the Parties have determined Rotterdam as the place of arbitration and agreed
that the arbitration shall be conducted in the English language.




14.

15

16.

17.

18.

19..

20.

21.

The Procedural History

By Notice of Arbitration dated 10 July 2019, Brodosplit commenced these Arbitration
Proceedings against Star Clippers.

On 20 September 2019, Brodosplit appointed in accordance with Article 3.4 UNUM Arbitration
Rules Professor C.J.M. Klaassen, residing at Nijmegen, the Netherlands, as arbitrator. Professor
Klaassen accepted her appointment in writing on 23 September 2019. '

On 23 September 2019, Star Clippers submitted a Notice of Counterclaim and Arbitrator
Appointment in which it disputed Brodosplit’s claims, introduced counterclaims for specific
performance, damages, and compensation for costs. In accordance with Article 3.4 UNUM
Arbitration Rules, Star Clippers appointed Mr W.H. van Baren, at the time residing at
Aerdenhout, municipality Bloemendaal, now residing at Amsterdam, the Netherlands, as
arbitrator. Mr Van Baren accepted his appointment in writing on 23 September 2019.

Pursuant to Article 3.6 UNUM Arbitration Rules, Professor Klaassen and Mr Van Baren appointed
on 4 October 2019 Professor A.S. Hartkamp, residing at The Hague, the Netherlands, as third
arbitrator and President of the Tribunal. Professor Hartkamp accepted his appointment in
writing on 8 October 2019.

On 10 October 2019, the Tribunal invited the Parties to try to agree on a joint proposal for the
rules of procedure and a time schedule and report by 18 October 2019, which term was
subsequently extended to 22 October 2019.

By letter of 22 October 2019, Star Clippers informed the Tribunal about the Parties’ discussion
on the procedural order of the Arbitration Proceedings and requested the Tribunal as

provisional matters: (i) to take preliminary measures aimed at preserving the status quo pending
the proceedings on the merits, in the sense that Brodosplit will not take any action in respect of
Flying Clipper that will prevent delivery of the Flying Clipper in accordance with the Shipbuilding
Agreement until a final decision is taken by the Tribunal in"respect of the status of the
Shipbuilding Agreement; and (ii) to order Brodosplit to provide security to ensure proper
performance of any arbitral award against it.

In connection with part (i) of that request Star Clippers has also made a request for an
immediate temporary order. By letter of 24 October 2019, Brodosplit responded to Star
Clipper’s letter. By e-mail of the same date, Star Clippers replied to Brodosplit’s response.

Following the request for an immediate temporary order the Tribunal has issued an interim
Award dated 28 October 2019, whose operative part reads as follows:

On the basis of the facts and legal grounds set forth above, the Tribunal issues, in
accordance with the rules of law, the following interim award:

(1) The Tribunal orders Brodosplit (i) to refrain from facilitating, cooperating or
entering into any transaction in respect of the Vessel, and (ii) to ensure on a best




22.

23.

24,

efforts basis, which encompasses taking any corporate action necessary, that
Hero Shipping will not enter into any transaction or take any other action in
respect of the Vessel, until the Tribunal decides on the preliminary measures to
preserve the status quo as referred to by Star Clippers in its letter of 22 October
2019.

(2) The Tribunal shall decide on the costs of this application in a subsequent Award.

After this Interim Award the Tribunal in its email of 30 October 2019 has scheduled a hearing, to
be held (after written submissions by the Parties on 22 November and 13 December) on 20
December 2019, to decide on the provisional relief requested by Star Clippers.

By letter of 2 November 2019, Brodosplit has requested the Tribunal to determine that the
status of the Shipbuilding Agreement will be debated and decided upon in the same timeframe
as set in the Tribunal’s email dated 30 October 2019, i.e. during the proposed hearing of 20
December 2019 (or even before that date).

In its email of 6 November 2019 the Tribunal has rejected this request because it considered the
period until 20 December 2019 too short to allow both Parties sufficient time for a proper
preparation of a hearing on the status of the Shipbuilding Agreement.

25.-

In-its-letter-of-13-November-2019,-Brodosplit-has-requested-the-Tribunal-to-bifurcate-the

26.

27.

28,

29,

proceedings on the merits in two phases (one on the status of the Shipbuilding Agreement and
the other on damages).

In its email of 22 November 2019 The Tribunal has rejected this request on several grounds. In
the first place, there exists no agreement on the proposal of bifurcation. In the second place, the
Tribunal was not convinced that bifurcation would lead to an efficient result in this case,
because it is not clear that the issues at stake may be clearly separated from each other. in the
third place, Star Clippers has voiced due process concerns if such a separation would be
effected, which could not be considered groundless by the Tribunal on the basis of its present
understanding of the case.

In the week before the hearing on the request for interim relief the Tribunal has proposed a
Procedural Order and Procedural Timetable for the proceedings on the merits to be finalised at
the hearing. The Parties have submitted additional exhibits and they have exchanged views on
procedural matters relating to the proposed Procedural Order and Procedural Timetable.

The hearing on the request for interim relief was held on 20 December 2019 in the The Hague
Hearing Centre.

The hearing was attended by the following persons:

(a) On behalf of Star Clippers: Mikael Krafft (President Star Clippers), Eric Krafft (Vice

President-Star-Clippers);Per-Labém-{project-manager-Star-Clippers),Marnix-teijten



30.

31.

32.

33..

34..

35..

(counsel), Stefan Derksen (counsel), Tes Flapper {counsel), Gijs van Verschuer (counsel),
Mariana Simon Cartaya (student intern De Brauw).

(b) On behalf of Brodosplit: Tomislav Debeljak (Chairman of the Board Brodosplit), Tomislav
Corak (Financial Director Brodosplit), Radovan Nacinovi¢ (Project Manager Brodosplit),
Estera Mihovilovi¢ (in-house counsel Brodosplit), Nora Matuli¢ Sumi¢ {(Croatioan Counsel
Brodosplit), Kasper Krzeminski (counsel), Mirjam van de Hel-Koedoot (counsel), ivo
Rozendal (counsel), Marit Vink (counsel).

The Parties have argued their case on the basis of written pleading notes which have been
submitted to the Tribunal. Moreover, they have delivered rebuttal statements and have
answered a number of questions put by the Tribunal.

The Tribunal has, with the consent of the Parties, made the following suggestions to the Parties
in order to alleviate existing problems and mitigate (further) damages. Brodosplit will see to it
that the Flying Clipper is delivered to Star Clippers against immediate payment of the full
contract price. Subsequently, Parties will discuss all outstanding remaining financial matters,
including their respective claims for damages and the possibility of a reasonable increase of the
purchase price. All existing securities will remain in place pending resolution of the financial
matters, and no additional securities will be sought or required. Absent consent between the
Parties all these remaining financial issues will be submitted to the Tribunal for its decision or
advice. The Parties have agreed to consider these suggestions and to notify the Tribunal within
four weeks (17 January 2020) of the outcome of their considerations. The Award on the
provisional relief would be suspended until after that date and will, if still necessary, be
rendered by the end of January 2020.

At the end of the hearing the Parties’ views on procedural matters relating to the proposed
Procedural Order and Procedural Timetable (see para. 27 above) were discussed.

On 23 December 2019, the Tribunal has finalised the Procedural Order No. 1 and the Procedural
Timetable. The Procedural Timetable has been amended several times, lastly on 27 October
2020 (Procedural Order No. 4).

On 17 January 2020, the Tribunal was informed by Star Clippers that the Parties had not reached
agreement on the suggestions made by the Tribunal (mentioned in para. 31 above).

On 30 January 2020, the Tribunal has issued an Interim Award, whose operative part reads as
follows:

On the basis of the facts and legal grounds set forth above, the Tribunal issues, in
accordance with the rules of law, the following Interim Award:

9.1.  The Tribunal orders Brodosplit:




36.

37..

(i) to refrain from entering into or facilitating any transaction with the
purpose to sell or transfer the Flying Clipper or encumber the Flying Clipper
with any property right, without the prior consent of Star Clippers; and

(ii) to ensure on a best efforts basis, which encompasses Brodosplit taking any
and all corporate action necessary, that Hero Shipping will not enter into
any transaction with the purpose to sell or transfer the Flying Clipper or
encumber the Flying Clipper with any property right;

all until the Tribunal has taken its final decision on whether Brodosplit is under an
obligation to deliver the Flying Clipper to Star Clippers;

9.2.  The Tribunal orders Brodosplit to pay to Star Clippers an immediately payable
penalty of EUR 25,000,000 for non-compliance with the orders in § 9.1.9.3. The
Tribunal shall decide on the costs of this application in a subsequent award.

9.4.  All requests for provisional relief other than those awarded in §§ 9.1 and 9.2 are
rejected.

On 14 February 2020, Brodosplit has submitted its Statement of Claim, with exhibits B-067 to B-
103 and BL-29 to BL-53.

On 8 May 2020, Star Clippers has submitted its Statement of Defence and Counterclaim, with

38..

39.

40.

41.

42.

exhibits S-17 to S-83 and SL-3 to SL-15.

On 28 May 2020, Brodosplit has requested the Tribunal to declare in a new Interim Award that
the interim measures ordered in the Interim Award dated 30 January 2020 are no longer in force
and effect. However, after Star Clippers by letter of 11 June 2020 had amended its Prayer for
Relief in the counterclaim, on 15 June 2020 Brodosplit has confirmed to the Tribunal that the
request had become moot and would not be pursued.

On 14 August 2020, Brodosplit has submitted its Statement of Reply and Statement of Defence
on the Counterclaim, with exhibits B-104 to B-153 and BL-54 to BL-80.

On 9 October 2020, Star Clippers has submitted its Statement of Rejoinder and Reply to the
Counterclaim, with exhibits S-84 tot S-102 and SL-16 to SL-22.

On 5 November 2020, Star Clippers has filed exhibit S-103 (additional witness statement Mr Eric
Krafft). On 6 November 2020, Brodosplit has objected against this filing, after which the Parties
have exchanged an additional reaction.

On 9 November 2020, the Tribunal has rejected Brodosplit’s objection, because it was satisfied
that the sudden deterioration of Mr Mikael Krafft's health is the immediate cause of the
submission of the new witness statement. In addition, the Tribunal ruled:

Brodosplit’s-request-to-disregard-the-witness-statements-of-Mr—Mikael-Krafft-is-rejected—

as this request is premature in the light of art. 3.6.7 of PO I if that article is interpreted as



43.

44,

45‘.:

46..

47.

48.

49.

50.

51.

follows. The Tribunal respects Brodosplit’s decision not to call Mr. Mikael Krafft, due to
his health situation, as a witness for cross examination and rules that, in the
circumstances, the article must be interpreted in the sense that Brodosplit is allowed to
request the Tribunal to disregard his witness statements at the end of the hearing.

(..)

Brodosplit’s request to extend the time to call Mr. Eric Krafft as a witness is granted. The
time limit to do so is extended until 16 November.

On 6 November 2020, both Brodosplit and Star Clippers have notified the fact witnesses and
experts they intend to cross-examine at the hearing. On 13 November 2020, Brodosplit has —
with the consent of the Tribunal, see para. 42 above — supplemented its notification.

On 4 December 2020, Brodosplit has submitted its Statement of Rejoinder on the Counterclaim,
with exhibits B-154 to B-161 and BL-81 to BL-91.

On 7 December 2020, Star Clippers filed an objection against Brodosplit’s Statement of
Rejoinder on the Counterclaim, requesting the Tribunal to declare Section 11.2.1.1 up to and
including Section 11.2.1.4 (paras. 30-119) of that Statement as well as exhibit B-15 inadmissible..
On 9 December 2020, the Tribunal has informed the parties that it would decide on the merits
after the hearing, where this topic may be further discussed.

Equally on 7 December 2020, Star Clippers has filed exhibits S-104 to S-107.

Equally on 7 December 2020, a pre-hearing conference (by video) was held between the
Tribunal and the Parties, in which — after discussions with the parties in previous email
exchanges — hearing rules and a hearing schedule were finalised and the practical aspects of the
hearing (including the mixed participation in persona and by video connections) were discussed.
It was decided that in principle the hearing would be concluded by closing statements (on the
third day of the hearing), unless at the end of the hearing a decision in favour of Post-Hearing
Briefs would be made.

On 9 December 2020, Brodosplit has filed exhibits B-162 to B-166.

On 11 December 2020, Brodosplit has filed demonstrative exhibits to be included in the
PowerPoint presentation at the hearing.

The hearing was held on 14 — 16 December 2020 in the The Hague Hearing Centre.

The hearing was attended by the following persons (either in the hearing room or through video
connections):

(a)  On behalf of Brodosplit:
Legal counsel: Kasper Krzeminski, lvo Rozendal, Marit Vink, Tetyana Makukha;




52.

53.

Party representatives: Tomislav Debeljak (Chairman of the Board), Tomislav Corak
(Financial Director), Radovan Nacinovi¢ (Project Manager), Estera Mihovilovic (In-house
Counsel), Nora Matuli¢ (External Croatian Counsel);

Experts: Ben van den Biggelaar (Driver Trett), Sirshar Qureshi (PwC), Martin Kozak {PwC},
Martin Prochazka (PwC); and

Interpreter {on Monday afternoon, 14 December 2020 only): Ljiljana Malovic.

(b) On behalf of Star Clippers:
Legal counsel: Stefan Derksen, Gertjan Kuipers, Tes Flapper;
Party representative: Eric Krafft (Vice-President); and
Experts: Ron Petersen (Vijverberg), Jouke van der Schors {Vijverberg).

The Parties have argued their case on the basis of written pleading notes (Opening Statements)
which have been submitted to the Tribunal. Mr Debeljak and Mr Eric Krafft have been examined
as witnesses and the experts mentioned in the previous paragraph have been examined as
expert witnesses. The parties have held Closing Statements which have been submitted to the
Tribunal.

At the end of the hearing, dates have been agreed for cost submissions (8 January2021,
“followed by comments = if'aTiV—“o"n‘ZZ’J'a'ril‘.l'a'rVZOZ1)'a'nd'f6f7ré\7iéW'6f the transcriptsby the

54.

55,

56.

parties-(if-needed)-(8-January-2021).-The-Tribunal-has-informed-the-Rarties.it-intends.to-render.
the Award within three months {and if possible within two months) from the date of the
hearing. The Parties have maintained their requests mentioned in paragraphs 42 and 45 above.
These requests will be addressed in the next paragraph of this Award. The Parties have declared
that they have had a fair opportunity to present their respective cases. Brodosplit has noted that
a Final Award would be appreciated, to which Star Clippers agreed.

After the hearing the Tribunal has met in chambers for a discussion of the dispute. During this
meeting also the two requests mentioned in para. 42 and para. 45 above were discussed. The
Tribunal found that Brodosplit’s request would be moot if the Tribunal would not rely on Mr
Mikael Krafft's witness statement for its decision of the dispute. This has turned out to be the
case. Star Clippers’ request is rejected due to lack of legitimate interest because the issues
raised in Section 11.2.1.1 up to and including Section 11.2.1.4 (paras. 30-119) of Brodosplit’s
Statement of Rejoinder on the Counterclaim as well as exhibit B-154 were discussed in the
hearing and the Tribunal has found that Star Clippers has not been prejudiced in its defence
against Brodosplit’s claim.

On 15 January 2021, the Parties made costs submissions and presented corrections to the
transcript of the hearing.

On 22 January 2021, each Party made comments to the other Party’s costs submission:




VI.

57.

58;:

59..

60;,

61.

62.

63

The Contractual Framework

On 2 October 2014 Star Clippers and Brodosplit entered into the Shipbuilding Agreement
pursuant to which Brodosplit was to build and deliver the sailing passenger vessel Flying Clipper
(yard no. 483).1

After the conclusion of the Shipbuilding Agreement but before its entry into force on 12 June
2015 six Addendums were added to it.?

Later on in this Award mention will be made of two supplemental agreements and of
negotiations to add a seventh Addendum to the Shipbuilding Agreement.

The Addendum No. 6, concluded on 12 June 2015, changed in its Article 15 the milestones laid
down in Article 1.11 SA as follows:

1. Contract signing - October 2014
2. Steel cutting - September 2015
3. Keel laying - December2015

4. Launching - August 2016

5. Delivery - September 2017.

In Article 18 of Addendum No. 6 the wording of Article 7.1 SA ‘The Vessel shall be delivered to
Buyer on 28 February 2017 at noon local time in Split’ was replaced with:

The Vessel shall be delivered to Buyer on 30 September 2017 at noon local time in Split.
According to Article 7.1 SA said delivery date is:

... (i) subject to permissible delay’, (iii) subject to timely delivery of Buyer’s supply of this
Contract.

Addendum No. 6 (Article 24) also changed Article 7.10 SA, by replacing the wording ‘exceed 3
months’ with ‘45 working days.” Consequently, Article 7.10 SA must be read as follows:

Should the delay in delivery for causes for which Builder is liable exceed 45 days from the
date set forth under Article 7.1 above as extended for permissible delay extensions under
the terms of this Contract, Buyer, as an alternative to receiving the above mentioned
liquidated damages, shall have the option to rescind this Contract with the consequences
provided for in Article 12. )

Exhibit B-001.
Exhibit B-001.
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64.

65.

The right to rescind (terminate)

The Shipbuilding Agreement grants both Parties the right to rescind (or terminate) the contract
in certain circumstances. The right for Star Clippers is laid down in Article 7.10 SA (see previous
paragraph) and in Article 12 SA {Defaults by Builder):

12.1 Buyer shall be entitled to terminate this Contract by written notice to Builder:

()

(d) the Vessel is not delivered within 45 working days,? subject to permissible
delay, after the Delivery Date;

122 {.)

if Buyer terminates this Contract in accordance with the provisions of this Article
12, Builder shall be liable to repay to Buyer the amount of all moneys paid by
Buyer for or on account of the Contract Price of the Vessel together with interest
at the rate of 6,5% per annum as from the date when such moneys were paid by
Buyer to Builder up to the date of repayment thereof and shall not be liable to
Buyer for any damages whatsoever.

Brodosplit's right t_o terminéte is laid down in Article 11.1 SA:

66.

67:

The obligation of Builder to deliver the Vessel on the stipulated delivery date shall be
subject to Buyer’s compliance with its payment obligations under Article 8 hereof. Should
Buyer fail to comply with its obligations under Article 8 hereof, or rejects the delivery of
the Vessel when he is obliged to accept the same, or fails to perform his obligations
related to the Buyer’s Supply, then, after twenty-one (21) day’s written notice of default
by Builder to Buyer, Builder shall be entitled to terminate this Contract by written notice
to Buyer, and Builder shall be at liberty to either sell the Vessel at best possible market
price or to complete the construction of the Vessel and sell her after this completion. Any
loss made by Builder on such a re-sale to a third party shall be compensated by Buyer.

Purchase price

According to Article 8.1 SA the agreed purchase for the Vessel was € 63.335.000, including the
Buyer's Supplies Group 1 (in value of € 7.000.000, to be paid by Brodosplit in four instalments),
but excluding the remaining equipment (Buyer’s Supplies Group 2) related to, in particular,
masts, rigging and sails (“M&R”) (Article 8.1 SA).

Article 8.2 SA required Star Clippers to pay 20% of the contract price in four initial instalments,
of which the fourth was to be paid when the Vessel would be launched, whereas the balance of
the contract price (80%) would be due upon delivery of the Vessel.

Here the same change was made by Addendum No. 6 as mentioned in the previous paragraph. See, art. 27
Addendum 6.

11



68.  Article 8.3 SA provided that Brodosplit would deliver to Star Clippers an irrevocable on demand
bank guarantee issued by a first class bank acceptabie to Buyer for the refund of the four
instalments as mentioned in para. 66 above totalling 20% of the purchase price.

69:  Article 8.9 SA reads as follows:

All payments under this Contract shall be made without set-off, counterclaim or
deduction whatsoever. In case of any dispute concerning the (balance of) any amount
from time to time due by Buyer to Builder under the Contract, Buyer shall pay the
undisputed amount and shall furnish a bank guarantee on Rotterdam Guarantee Form
2008 for an amount equal to one hundred thirty percent (130%) of such disputed amount.

_Buyer’s Supplies Group 1 and Group 2

70..  Article 2.5 SA specifies the two groups of Buyer’s Supplies:

2.5.  Items that are to be supplied by the Buyer are divided in two groups as per
following:

Group 1.

- Documentation in accordance to the Specification item 1.42;
- Machinery and equipment as specified in Appendix (1)

Group 2.

- Figure Head at Bow Sprit;

- Masts, Rigging, Sails;
Concerning masts, yards, and standing rigging, the Buyer is obliged to supply
workshop drawings to the Builder. The Builder undertakes to supply these
items according to the workshop drawing and according to the offer as per
Appendix _ not included in Contract Price.

The Builder will deliver these items not later than 240 days after workshop
drawings were provided to the Builder, and the final date will be mutually
agreed between the Parties.

()

Permissible delay

71.. Inconnection with permissible delay, two articles are of relevance, viz. Articles 2.4 and 7.13 SA.
Article 2.4 and Article 7.13 read as follows:

2.4.  Should the Buyer fail to deliver any of the Buyer's Supplies within the dates to
meet building schedule of the Vessel, the Delivery Date shall be automatically
extended for a period of such delay in delivery In such event, the Buyer shall be
responsible and pay to the Builder for all evident losses and damages, incurred by

12



the Builder by reason of such delay in delivery of the Buyer's Supplies and such
payment shall be made upon delivery of the Vessel.

“Permissible Delay" means any delay on account of Force Majeure, delays caused
by reasons of events in connection with Buyers supply and payments,
modifications required by Buyer and/or different Regulatory Bodies, model test if
required by the Administration or any other delay by reason of events which
permit adjustment or postponement of the delivery date under the terms of the
Contract.

Main Relevant and Undisputed Facts

As was already set out above, on 2 October 2014 Star Clippers and Brodosplit entered into the
Shipbuilding Agreement, pursuant to which Brodosplit was to build and deliver the sailing
passenger vessel ‘Flying Clipper’.

The launch of the ship has taken place on 10 June 2017 (instead of August 2016 as foreseen in
the Shipbuilding Agreement, see para. 60 above).

-0On .29 March.2019, Star Clippers has sent a notice of termination.of the Shipbuilding Agreement_ _

to Brodosplit based on the delay in the completion of the Vessel.? At that date the delivery of

75.

76.

78:

79.

the Vessel, which was foreseen for 30 September 2017, still had not taken place.

After Star Clippers' notice of termination, at the initiative of Mr Debeljak the Parties have
conducted negotiations about continuing their contractual refationship, with a number of
amendments to the Shipbuilding Agreement to be incorporated in a new Addendum No. 7.

The negotiations about Addendum No. 7 have not been successful. They consisted of a
discussion during a meeting at Star Clippers' offices in Monaco on 3 April 2019; an exchange of
drafts in the period between 5 April and 15 May 2019; and meetings in Split on 16 and 17 May
2019. After 17 May 2019 Brodosplit was expected by Star Clippers to follow up with a new
draft,® which however remained forthcoming.

On 28 May 2019, Star Clippers has invoked the refund guarantee mentioned in para. 68 above.

On 3 June 2019, Brodosplit has sent a notice of default to Star Clippers,® requiring Star Clippers
i.a. “to retract its alleged termination notice dated 29 March 2019” within 21 days.

On 25 June 2019, Brodosplit has sent a notice of termination of the Shipbuilding Agreement to
Star Clippers.’

Exhibit B-010.

Statement of Claim (Brodosplit);parar136:
Exhibit B-034.
Exhibit B-036.
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80.

VIIL.

81.

82..

83.

84:

On 23 July 2019, Star Clippers has sent a letter to Brodosplit in which it writes “please be
informed that Star Clippers is now retracting its termination notice dated 29 March 2019 in
accordance with your request of 3 June last”, meaning “that the Shipbuilding Agreement is back
in place.”®

Structure of the Claims and Relief Sought

Claimant’s (Brodosplit’s) case

It is the case of the claimant, Brodosplit, that it has rightfully terminated the Shipbuilding
Agreement by its notice of termination of 25 June 2019, because of breach of contract at Star
Clippers' side. As a corollary, it maintains that it has a damages claim, on various heads, totalling
€57,452,061.85. :

Respondent’s (Star Clippers’} case

It is the case of the respondent, Star Clippers, that it has rightfully terminated the Shipbuilding

Agreement by its notice of 29 March 2019, because of breach of contract at Brodosplit's side. As

a corollary, in its conditional counterclaim it maintains that it has a claim for compensation, on
various heads.

In addition, Star Clippers contends in its counterclaim

(a) that the Shipbuilding Agreement has been reinstated by its notice of retraction of its
notice of termination dated 23 July 2019 (see para. 80 above), with the consequence that
it is entitled to: (i) delivery of the Vessel; and (ii) liquidated damages based on the
Shipbuilding Agreement for late delivery of the Vessel;

(b) that it has a damages claim for the attachment of Star Clippers' bank accounts held with
ABN AMRO;

{c) that it has a damages claims for the attachment of the arrest, in France, of the Royal
Clipper, another vessel of the Star Clippers group; and

(d) that it has various other claims, to be mentioned later in this Award.

Brodosplit's onus probandi

For its case to succeed it is necessary for Brodosplit to convince the Tribunal of the following
contentions:

(a) Star Clippers' termination of 29 March 2019 was unlawful and void because there was no
delay in delivery of the Vessel under the contract, as the belated delivery was
attributable to Star Clippers (‘permissible delay’);

Exhibit B-049.
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(b) Brodosplit's termination of 25 June 2019 was lawful and valid because after 29 March

2019 Star Clippers has committed breach of contract, in particular because it invoked the

refund guarantee (see para. 77 above) and thereby withdrew all its due payments
towards the contract price; and

{c) Brodosplit’s termination of 25 June 2019 has not been invalidated or otherwise affected
by Star Clippers' notice of retraction of 23 July 2019, because that retraction was
unlawful and void.

Star Clippers’ onus probandi,

For its case to succeed it is necessary for Star Clippers to convince the Tribunal of the following

(a) Star Clippers' termination of 29 March 2019 was lawful and valid because there was a
delay in delivery of the Vessel under the contract, since the belated delivery was not
attributable to Star Clippers (no ‘permissible delay’);

(b)  Asaconsequence, Brodosplit's termination of 25 June 2019 was unlawful and void, since

___after Star Clippers' valid termination on 29 March 2019 there was no longer a

Shipbuilding Agreement in place capable of being breached by Star Clippersor

{c) Star Clippers’ retraction of its termination was lawful and valid (and did not alter the

(d)  Star Clippers also prevails in its other claims (alluded to in para. 83 (d) above).

85.
contentions;
terminated by Brodosplit;
state of affairs described sub (b)); and
Relief requested by Brodosplit
86.,

The relief (claim) requested by Brodosplit is as follows:®

In respect of the Claim:

(i) declare that the Shipbuilding Agreement has been rightfully terminated by
Brodosplit on the basis of Article 11 of said agreement;

(i) order Star Clippers to pay damages to Brodosplit in an amount of EUR

57,452,061.85 to be increased with statutory interest on the basis of Article 6:119

DCC calculated as of the date of the breach, the date of the Award, or any other

date deemed appropriate by the Arbitral Tribunal, up to the date of full payment;

In respect of the Counterclaim:

(iii)  dismiss Star Clippers' counterclaims;

L1

Statement of Rejoinder on the Counterclaim (Brodosplit), para. 653.
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|
|
|
|

In respect of both the Claim and the Counterclaim:

(iv)

order Star Clippers to pay all the costs and expenses relating to these arbitration
proceedings, including the administrative expenses, the fees and expenses of the
Tribunal, Brodosplit's costs of legal representation and the other costs necessarily
incurred in the Arbitration, increased with statutory interest calculated as of 14
days after the date of the award up to the date of full payment.

Relief requested by Star Clippers

The relief (counterclaim) requested by Star Clippers is as follows:°

(a)
(b)
(c)

(d)

fe):

i

(g)

(h)

Dismiss Brodosplit's claims and its relief sought in their entirety;
Declare that the Shipbuilding Agreement is in full force and effect;

Order Brodosplit to procure delivery of the Vessel (yard no. 483) to Star Clippers in
conformity with the Shipbuilding Agreement no later than ten business days after
the date that Star Clippers requests such delivery;

Order Brodosplit to pay Star Clippers an immediately payable penalty of EUR
10,000,000 for each whole or partial non-compliance with the order mentioned
above under (c) and a further penalty of EUR 1,000,000 for each day or part
thereof that such non-compliance continues;

Order Brodosplit to pay liquidated damages to Star Clippers in the amount of EUR
10,000 per business day as from 30 September 2017, or such date as the Tribunal
determines that the Vessel (yard no. 483) should have been delivered to Star
Clippers until the date of actual delivery;

Order Brodosplit to pay Star Clippers as compensation for the attachment of Star
Clippers' bank accounts held with ABN AMRO the compound interest due over the
principal amounts of EUR 16,649,266.01, USD 461,946.15 and GBP 965,314.97 at
an annual interest rate of 6.5% as of 3 June 2019 or any other date deemed
appropriate by the Tribunal-up to the date of full payment;

Order Brodosplit to pay Star Clippers as compensation for the attachment of Star
Clippers' bank accounts held with ABN AMRO the compound interest due over the
principal amounts of EUR 238,236.26 and USD 23,699.13 at an annual interest
rate of 6.5% as of 28 June 2019 or any other date deemed appropriate by the
Tribunal up to the date of full payment;

Order Brodosplit to pay EUR 1,096,245 as compensation for the costs incurred by
Star Clippers as a result of the attempted arrest of the Royal Clipper to be
increased by statutory interest on the basis of Article 1231-7 of the French civil
code and Articles 1.313-2 and L313-3 of the French monetary and financial code as

-10

Statement of Rejoinder and Reply to the Counterclaim (Star Clippers), para. 711.
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i)

()

_ (K

of 23 September 2019 or any other date deemed appropriate by the Tribunal up to
the date of full payment;

Order Brodosplit to pay EUR 43,488,432.00 to Star Clippers as compensation for
the damages suffered by Star Clippers as a result of the attempted arrest of the
Royal Clipper to be increased by statutory interest on the basis of Article 1231-7 of
the French civil code and Articles L313-2 and L313-3 of the French monetary and
financial code as of 19 July 2019 or any other date deemed appropriate by the
Tribunal up to the date of full payment;

Order Brodosplit to refrain from:

(i) bringing any specifications, plans and working drawings, technical
descriptions, calculations, test results and other data, information and
documents concerning the design and construction of the Vessel to the
attention of third parties without the prior written consent of Star Clippers,
and

~(ii) building another vessel for anyone other than Star Clippers based on the

drawings provided by Star Clippers;
Order Brodosplit to pay Star Clippers an immediately payable penalty of EUR

25,000,000 for each whole or partial nen-compliance with the ordermentioned — --

()

(m)

above under(j);

In case the Tribunal dismisses the relief sought by Star Clippers under (b), order
Brodosplit to pay EUR 7,846,338 to be increased by statutory interest on the basis
of Article 6:119 DCC as of 25 June 2019 or any other date deemed appropriate by
the Tribunal up to the date of full payment;

Order Brodosplit:

(i) to refrain from entering into or facilitating any transaction with the
purpose to sell or transfer the Vessel or encumber the Vessel with any
property right, without the prior consent of Star Clippers;

(ii) to ensure on a best efforts basis, which encompasses Brodosplit taking any
and all corporate action necessary, that Hero Shipping will not enter into
any transaction with the purpose to sell or transfer the Vessel or encumber
the Flying Clipper with any property right;

(iii)  torefrain from operating the Vessel and to ensure on a best efforts basis,
which encompasses Brodosplit taking any and all corporate action
necessary, that no person will operate the Vessel;

all as long as the Shipbuilding Agreement is in force and subject to an immediately
payable penalty of EUR 25,000,000 payable by Brodosplit to Star Clippers in case
of non-compliance with the orders above.

(n)

Order Brodosplit to pay all the costs and expenses of this arbitration;including-but

not limited to UNUM's administrative expenses, the fees and expenses of the

17



88,

89.

20.

91,

Tribunal, the fees and expenses of any expert appointed for the purposes of this
arbitration, the fees and expenses of Star Clippers' legal representation, all
increased with statutory interest calculated as of 14 days after the day of the
award up to the date of full payment.

Structure of what follows

The Tribunal will now turn to a discussion of the merits of the Parties’ claims and counterclaims.
The topics will be dealt with in the following order:

- Section IX. Was the delay in the delivery of the Vessel ‘permissible’, i.e. was the delay
attributable to Star Clippers? The answer of the Tribunal will be that it was not. The
direct consequence is that Star Clippers rightfully terminated the Shipbuilding Agreement
by its notice of 29 March 2019, because of breach of contract (delay) at Brodosplit's side.

- Section X. Was the Shipbuilding Agreement reinstated by Star Clippers' notice of
retraction of its notice of termination dated 23 July 2019 (see para 80 above)? The
answer of the Tribunal will be that it was not.

- Section Xl serves to summarize the discussions in Sections IX and X and to indicate the
consequences for the relief requested by Brodosplit and by Star Clippers.

- The remaining claims will be discussed in Sections XlI - XV.

Was the Delay in the Delivery of the Vessel ‘Permissible’?

' By its notice of 29 March 2019, Star Clippers terminated the Shipbuilding Agreement in

accordance with Article 12.1 (d) thereof.!! Article 12.1 (d) SA, as amended by Article 27 of
Addendum 6, provides that Star Clippers shall be entitled to terminate the Shipbuilding
Agreement by written notice to Brodosplit if the Vessel is not delivered within 45 working days,
subject to permissible delay, after the Delivery Date.?

As to the Delivery Date, Article 7.1 SA, as amended by Article 18 of Addendum No. 6, provides
that the Vessel shall be delivered to Star Clippers “on 30 September 2017 at noon local time in
Split, (i) subject to, Contract signed within October 2014, (ii) subject to permissible delay, (iii)
subject to timely delivery of Buyer’s supply of this Contract”. 3

According to Article 7.13 SA, “Permissible Delay” means “any delay on account of Force Majeure,
delays caused by reasons of events in connection with Buyers supply and payments,

modifications required by Buyer and/or different Regulatory Bodies, model test if required by the
Administration or any other delay by reason of events which permit adjustment or postponement
of the delivery date under the terms of the Contract”.**

11
12
13
14

Exhibit B-010,

Exhibit B-001:
Exhibit B-001.
Exhibit B-001.,
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VPN,

A

The period of 45 working days after 30 September 2017 ends at 4 December 2017.%° Star
Clipper’s termination notice on 29 March 2019 was 480 days later. In order for Star Clippers not
being allowed to invoke termination under Article 12.1 (d) SA, Brodosplit would have to show
that on 29 March 2019 it was entitled to 480 or more days of postponement of the Delivery
Date beyond 30 September 2017.

Brodosplit’s case is that Star Clippers’ notice of termination of 29 March 2019 is invalid, because,
as a result of Star Clippers’ delays in delivery of Buyer’s Supplies, including all necessary
information and documentation which was reasonably required by Brodosplit to meet the
building schedule of the Vessel, the Delivery Date of the Vessel was extended beyond 29 March
2019.% In fact, Brodosplit submits that on 29 March 2019, it was still entitled to 277 days of

The Buyer’s Supplies were according to Brodosplit divided in two groups:;

(a) Buyer’s Supplies Group 1 consisting of: (i) the machinery and equipment as outlined in
Appendix 1 of the SA, to be delivered to Brodosplit ultimately on the dates as specified in
Article 2.1 SA and the amendment thereof in Addendum No. 6; and (ii) the

documentation referred to in item 1.42 of the Technical Specification, to be delivered to™

Brodosplit not'later than 157June 2015 as per-Article2:1-SA-and-the-amendment-thereof
in Addendum No. 1; and

(b) Buyer’s Supplies Group 2, which includes the bowsprit figurehead and the masts, rigging
and sails were to be delivered to Brodosplit “in accordance with the preliminary
construction time plan in order to meet building schedule of the Vessel” (Article 2.1 SA).

Brodosplit submits that, in addition, Star Clippers was obliged to deliver to Brodosplit all
necessary “specifications, plans, drawings, instruction books, manuals, test reports and
certificates” which are reasonably required by the Builder to meet the building schedutle of the
Vessel, “(iln order to enable (the) Vessel's design, installation and commissioning by the Builder
of the Buyer's Supplies in or on the Vessel” as per Article 2.2 SA.*®

92:

Brodosplit’s Case
93.

permissible delay.’
94,
95,
96:

On 7 April 2014, Star Clippers delivered to Brodosplit the documentation within the Buyer's
Supplies Group 1, but these drawings were according to Brodosplit incorrect, incomplete and

15

16

Wednesday 1 November 2017 (All Saints’ Day) was a public holiday in Croatia (see https://www.total-croatia-
news.com/lifestyle/15518-croatian-public-holidays-in-2017)

See Statement of Claim (Brodosplit), para. 45 ff.; Statement of Reply and Defence on Counterclaim (Brodosplit),
para. 105, 245 ff.; Statement of Rejoinder on the Counterclaim (Brodosplit), para. 30 ff.; Opening Statement

17
18

Hearing-Brodosplit;-para—73-ff-

See, e.g., Statement of Reply and Defence on the Counterciaim (Brodosplit), para. 131.
Statement of Claim (Brodosplit), para. 49.
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97.’;

98.

99.

inconsistent, and therefore insufficient to start the basic design of the Vessel. As a result, the
design and ultimately the construction of the Vessel was delayed.*®

Brodosplit submits that subsequent delays in the delivery of the Buyer's Supplies by Star
Clippers can be categorized in the following three series of events.

(a) First, Star Clippers failed to timely furnish the correct and complete rig calculations which
are required for the approval by the classification society, DNV-GL, of the hull project
drawings. The hull project drawings are part of the basic structural design of the Vessel,
and therefore essential to determine the main structure and the superstructure of the
Vessel. While this phase of the construction process was scheduled to commence on 19
January 2015, Star Clippers did not deliver the final drawings until July 2015.%°

{b) Second, Star Clippers failed to timely furnish the information on the standing rigging
which was required for the design of the superstructure above the main deck, as well as
the information on the Buyer's Supplied deck equipment which was required for the
design of the deck arrangements. The required information was not received in its
complete and final form until 22 December 2015 and 29 April 2016 respectively, while
Star Clippers had been notified by Brodosplit early on that the information was missing
and therefore impeding the design and construction process.!

(c) Third, the installation of the masts and rigging (Buyer's Supplies Group 2) by Star Clippers
was delayed. In the course of 2017, it appeared that Star Clippers would not be able to
start the installation of the masts in accordance with the applicable building schedule at

“the time, which negatively affected progress on the Vessel's construction. As a result,
Brodosplit was forced — in order to mitigate the effect of the delay —to reschedule the
preferred sequence of the works relating to the outfitting of the Vessel. Until the
termination of the Shipbuilding Agreement, Star Clippers was not ready to install the
masts and rigging onto the Vessel.?2

Brodosplit submits that it has repeatedly notified Star Clippers that due to the delay in Buyer’s
Supplies and Star Clippers’ failure to meet its obligations under the Shipbuilding Agreement,
Brodosplit was entitled to permissible delay, notably on 11 June 2016, 28 July 2017, and 8
December 2017.3

On the basis of these series of events, Brodosplit submits that it is demonstrated in the DT Final
Expert Report that at the time of Star Clippers notice of termination, i.e., 29 March 2019, it was

18
20
21
22

23

Statement of Claim {Brodosplit), para. 51.

Statement of Claim (Brodosplit), para. 53, referring to DT Final Expert Report {Exhibit B-079), para. 6.2.

Statement of Claim {Brodosplit), para. 54-55, referring to DT Final Expert Report {Exhibit B-079), para. 6.3 and 6.4.
Statement of Claim (Brodosplit), para. 56-58, referring to DT Final Expert Report {Exhibit B-079), para. 5.5 and
chapter 8.

Statement of Claim (Brodosplit), para. 59, referring to Exhibits B-082, B-083 and B-003.
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101.

as a result of 15 ‘Buyer Delay Events’ (the “BDE’s”) still entitled to 277 days of permissible
delay.?

For its permissible delay analysis Brodosplit relies on Article 2.4 SA (quoted in para. 71 above).®

It interprets that provision in the sense that the Delivery Date of the Vessel (set on 30
September 2017) is subject to an automatic extension as a result of permissible delay if Star
Clippers fails to timely deliver the Buyer’s Supplies. The extension is not only automatic (ipso
facto), but also ‘on a time-for-time basis, namely with the exact time period of Star Clippers’
delay in the delivery of the respective Buyer's Supplies’, regardless of the actual impact of such
delay on the critical path of the project.?® Brodosplit submits that the automatic extension was
motivated by a mutual desire of the Parties to avoid any discussions on causality, attribution
and/or criticality of permissible delay.?’

The arrangement in Article 2.4 SA is according to Brodosplit in accordance with standard

a

shipbuilding practice and derived from the standard form prepared by legal counsels of Croatian
shipyards in cooperation with the Croatian Shipbuilders’ Association (Jadranbrod), which in turn

was based on the standard form by the Shipbuilders’ Association of Japan (the “SAJ Form”).
Article XVil(d) of the SAJ Form explicitly provides that if the Buyer fails to deliver any of the
Buyer's Supplies in time, the Delivery Date shall be automatically extended for a period of such

-delay-in-delivery. 8 - - - -- - T _

102.

The automatic time extension of Article 2.4 SA, in turn, falls according to Brodosplit under the -
definition of Permissible Delay as set out in Article 7.13 SA. Permissible delay means and
includes, inter alia: “delays caused by reasons of events in connection with Buyers supply” and
“any other delay by reason of events which permit adjustment or postponement of the delivery
date under the terms of the Contract”. Article 2.4 SA falls in the latter category.? It does not
impose a requirement of causality or criticality — insofar such general requirement could be
derived from Article 7.13 of the Shipbuilding Agreement — on the automatic extension of the

Delivery Date under Article 2.4.3° Brodosplit submits also that the category of “delays caused by

reasons of events in connection with Buyers supply and payments" in Article 7.13 SA should be
distinguished from Article 2.4 SA. While Article 2.4 of the Shipbuilding Agreement exclusively
deals with delay in the delivery of the Buyer's Supplies, the aforementioned category from
Article 7.13 may cover defects in the Buyer's Supplies and/or other issues with the Buyer's
Supplies that are not covered by Article 2.4 of the Shipbuilding Agreement.3!
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Statement of Reply and Defence on Counterclaim (Brodosplit), para. 247, 332-338.

Statement of Claim (Brodosplit), para. 35; Statement of Reply and Defence on the Counterclaim (Brodosplit), para.

105, 249 ff.

Statement of Reply and Defence on Counterclaim, para. 251, 253; Statement of Reply and Defence on Counterclaim

(Brodosplit), para. 251-253.
Statement of Reply and Defence on Counterclaim {Brodosplit), para. 254.
Statement of Reply and Defence on Counterclaim {Brodosplit), para. 259-266

30
31

Statement-of-Rejoinder-on-the-Counterclaim-(Brodosplit)-para-31-
Statement of Reply and Defence on Counterclaim (Brodosplit), para. 256, 275.
Statement of Reply and Defence on Counterclaim (Brodosplit), para. 277.
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105
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107.

108.

Finally, Brodosplit's interpretation of Article 2.4 SA implies that extension works for each item of
the Buyer's Supplies separately, even if the delays are concurrent, i.e. if they occur in the same
time period.3?

Star Clipper’s Case

Star Clippers’ case is diametrically opposed: there is no evidence that Star Clippers caused any
construction delay, let alone about two years of delay, therefore Brodosplit is not entitled to
Permissible Delay and Star Clippers was entitled to terminate the Shipbuilding Agreement on 29
March 2019.33

Star Clippers submits that Brodosplit’s interpretation of Article 2.4 SA, implying that Permissible
Delay does not require a causal relationship between the delayed supply of Buyer's Supplies and
the delay to the delivery date, is contradicted by the plain reading of Articles 2.4 and 7.13 SA,
from which it follows that if Star Clippers causes delay to the delivery date, “the delivery date
shall be automatically extended for a period of such delay” to reflect the period of Permissible
Delay.3*

The first draft of the Shipbuilding Agreement, prepared by Star Clippers’ counsel Mr Smit, did
not include a provision in respect of Buyer's Supplies. in Brodosplit's mark-up of 20 September
2014, it added in Article 7.13 that Permissible Delay would include “delays caused by reasons of
events in connection with the Buyer's Supplies” and introduced — as relevant to the analysis of
the contractual delay arrangement for Buyer’s Supplies — new Articles 2.1, 2.4 and 2.5.%

In addition to the timely delivery of the Buyer's Supplies, Star Clippers was pursuant to the
newly introduced Article 2.2 SA also under an obligation to support Brodosplit with the design,
installation and commissioning of the Buyer's Supplies. Star Clippers submits that this provision
is only relevant in respect of the machinery and equipment supplied by Star Clippers, which
were to be installed and commissioned by Brodosplit. Article 2.2 SA is not relevant in respect of
the design documentation and the masts, rigging and sails, as these were to be installed by Star
Clippers.36

Brodosplit's interpretation of the Shipbuilding Agreement can according to Star Clippers also not
be maintained in the light of the agreement between the parties regarding the delivery of the
Buyer's Supplies Group 2 {i.e. the masts and rigging). In respect of the masts and rigging the
parties did not agree on a fixed delivery date, but on a relative one. Delivery should take place
“in accordance with the preliminary construction time plan in order to meet [the] building
schedule of the Vessel.” The masts and rigging are only late when the moment of their delivery

32
33

35
36

Hearing Transcript Day 1, p. 42/43.

Star Clippers’ case is set out in its Statement of Defence and Counterclaim (Star Clippers), para. 98 ff; Statement of
Rejoinder and Reply on the Counterclaim (Star Clippers), para. 45 ff.; and Opening Statement Hearing Star Clippers,
slides Issue 1.

Statement of Defence and Counterclaim {(Star Clippers), para. 105.

Statement of Rejoinder and Reply on the Counterclaim (Star Clippers), para. 56-65.

Statement of Rejoinder and Reply on the Counterclaim (Star Clippers), para. 68-69.
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111

caused Brodosplit to no longer be able to meet the contemporaneous building schedule, which
requires a critical path assessment.?’

Star Clippers notes that Brodosplit’s expert report from Driver Trett does not assess the critical
path and submits that a critical path assessment by its expert Vijverberg shows that, except for a
minor delay, none of the other alleged ‘Buyer Delay Events’ identified by Driver Trett caused
delay. Rather, the outfitting activities to be performed by Brodosplit proved to be critical after
the launch of the vessel.3® Moreover, Driver Trett has introduced a series of new milestones and
associated deadlines that do not reflect the agreement laid down in Articles 2.1 and 2.5 of the
Shipbuilding Agreement.3?

Analysis of the individual BDE’s leads Star Clippers to the conclusion that as it has not failed to
timely deliver the Buyer's Supplies, there is no basis for Brodosplit's alleged entitiement to
Permissible Delay.*

The Tribunal’s reasoning and decision

The Parties’ opinions on the proper meaning of the contractual system of Permissible Delay
extending the Delivery Date of the Vessel as set forth in Articles 2.1, 2.2, 2.4, 2.5, 7.1, and 7.13

SA are.diametrically.opposed..According-to-Brodosplit, it amounts-to-an-automatic-time-for-time—-
extension in case Star Clippers fails to timely deliver the Buyer’s Supplies. Star Clippers submits

112.

113.

that it would only protect Brodosplit against critical delay, e.g., delays that have caused a delay
in the delivery of the Vessel.

Brodosplit’s case that Star Clippers’ notice of termination is invalid is based on its interpretation
of the agreed contractual system of Permissible Delay and Driver Trett’s analysis based on that
interpretation. During the hearing, Brodosplit confirmed that, if the Tribunal would follow Star
Clippers’ position regarding the interpretation of the agreed contractual system of Permissible
Delay, Brodosplit has not made an alternative critical path analysis which would demonstrate
that as a result of Permissible Delay Star Clippers would not be entitled to invoke termination
pursuant to Article 12.1 (d) SA.%* Accordingly, for the Tribunal to conclude that Star Clippers’
notice of termination of 29 March 2019 is invalid, it will have to determine that both: (i)
Brodosplit's interpretation of the agreed system of Permissible Delay; and (ii) Brodosplit's
analysis of Permissible Delay resulting in a Delivery Date beyond 29 March 2019, are to be
followed.

The Tribunal will first analyse the contractual system for Permissible Delay as agreed between
the Parties in the Shipbuilding Agreement. For the reasons set out hereinafter, the Tribunal will
conclude that — other than argued by Brodosplit — the agreed system does not provide for an

37
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Statement of Defence and Counterclaim {Star Clippers), para. 106-107.
Statement of Defence and Counterclaim (Star Clippers), para. 109.
Statement of Rejoinder and Reply on the Counterclaim (Star Clippers), para. 74.
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Hearing Transcript Day 1, p. 125; Hearing Transcript Day 2, p. 31; Driver Trett Supplemental Report (Exhibit B-104),
para.3.2.4.
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automatic time-for-time extension in case Star Clippers fails to timely deliver the Buyer’s
Supplies, but rather for an extension of the Delivery Date for delays in the delivery of Buyer’s
Supplies and/or supporting documentation that caused a delay in delivery of the Vessel.

The drafting history

The first draft of the Shipbuilding Agreement did not provide for delivery of Buyer’s Supplies.*?
Article 1 dealt with the subject of the contract, including e.g., the Vesse!’s description and main
characteristics, the Vessel’s Registration and Classification, Decisions of the Classification Society
and the Construction time plan. Article 2 dealt with inspection and approval. Modifications were
dealt with in Article 3, Trials in Article 4. Article 5 (Delivery of the Vessel) provided for a Delivery
Date of 28 February 2017 and in its paragraph (c) for extension of the Delivery Date in case of
Force Majeure. Article 5.6 defined Permissible delay as “any delay on account of causes specified
in paragraph (c) of this Article 5 or any other delay by reason of events which permit adjustment
or postponement of the delivery date under the terms of the Contract”. The remaining articles
dealt with Price Payment and Guarantee (Article 6), Property (Article 7), Insurance (Article 8),
Defaults by Buyer and Builder (Articles 8 and 9), Warranty of Quality {Article 11), Option of a
Second Vessel {Article 12), and Applicable Law and Dispute Resolution.

On 20 September 2014 Brodosplit sent a second draft of the Shipbuilding Agreement in the form
of a mark-up of the earlier draft.*3

Article 5.1 regarding the Delivery Date (renumbered to Article 7.1) was amended as follows:

The Vessel shall be delivered to Buyer ultimately on 28 February 2017 at noon local time
in Split, (i} subject to ; Contract signed and entered into the force latest September 2014,
(ii) subject to permissible delay extensiens, (iii) subject to timely delivery of Buyer's supply

of this Contract. esprevidedforin-this-Contract:

Buyer shall promptly take delivery of the Vessel when completed (earliest 28 February
2017) and shall with reasonable dispatch.remove her from Builder's shipyard.

Article 5.6 regarding Permissible Delay (renumbered to Article 7.13) was amended as follows:

"Permissible Delay" means any delay on account of Force Majeure, delays caused by v
[reasons of events in.connection with Buyers supply and paymerts; modifications- required:

by Buyer and/or dlﬁ‘erent.\Requlatory Bodies, model test if required by: the Admmlstratlon

eauses—speaﬁed—m—paregmph—(e}-eﬁtlmmele—s or any other delay by reason of even ts

which permit adjustment or postponement of the delivery date under the terms of the
Contract.

42
a3
a4

Exhibit S-086.
Exhibit S-087.
Deletions shown by strikethrough, additions shown by underlining..
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New Articles 2.1, 2.2 and 2.4 were added by Brodosplit, reading:

2.1 The Buyer shall, at its own risk, cost and expense, supply and deliver to the Builder
all of the items to be furnished by the Buyer as set out in the Appendix (1)
(hereinafter called "Buyer's Supplies") at a warehouse or other point of storage at
the Builder’s Shipyard. The same shall be in good working order, complete and
with all the certificates needed for the purpose of this Contract, and the Buyer
takes full responsibility for complete performance, functionality, certificates and
warranties of the same, and all the costs that may arise due to the default of the
same, will be borne by the Buyer. Delivery of the same shall be within the dates to
meet building schedule of the Vessel.

2.2 Inorderto enable Vessel's design, installation and commissioning by the Builder of
the Buyer's Supplies in or on the Vessel, the Buyer shall furnish the Builder with
necessary specifications, plans, drawings, instruction books, manuals, test reports
and certificates reasonably required by the Builder in time to meet building
schedule of the Vessel. The Buyer shall on its own cost and liability make
arrangements for representatives of the manufacturers of the Buyer's Supplies to
assist the Builder in installation and commissioning thereof in or on the Vessel

"~ ~and/or tocarry outinstallation-by themselves-or to-make necessary-adjustments
at-the.Shipyard.

119.

()

2.4.  Should the Buyer fail to deliver any of the Buyer's Supplies within the dates to
meet building schedule of the Vessel, the Delivery Date shall be automatically
extended for a period of such delay in delivery. In such event, the Buyer shall be
responsible and pay to the Builder for all evident losses and damages, incurred by
the Builder by reason of such delay in delivery of the Buyer's Supplies and such
payment shall be made upon delivery of the Vessel.

The newly introduced Article 2.5 particularized the Buyer's Supplies.

In the final version of the Shipbuilding Agreement as agreed between the Parties, Article 7.1
remained unchanged, except for replacement of the date of 28 February 2017 by 30 September
2017 and deletion of the phrase “Contract signed within October 2014".%> Also Article 7.13
remained unchanged. The last sentence of Article 2.1 was replaced by “Delivery of the Group 1.
of the Buyer’s Supply shall be not later than 15" of June, 2015 and of the Group 2. in accordance
with the preliminary construction time plan in order to meet the building schedule of the
Vessel”*® and subsequently changed to accommodate amended delivery dates for certain
machinery and equipment included in Group 1.4 Articles 2.2 and 2.4 remained unchanged.

45
46
a7

Addendurn No. 6 (Exhibit'B=001);Articles 18;19; and 20:
Addendum No. 1 (Exhibit B-001),
Addendum No. 6 {Exhibit B-001), Article 9.
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The SAJ Form precedent

According to Brodosplit, Article 2.4 SA is derived from the standard form prepared by legal
counsels of Croatian shipyards in cooperation with the Croatian Shipbuilders' Association
(Jadranbrod) (the “Jadranbrod Form”), which in turn was based on the standard form by the
Shipbuilders’ Association of Japan (the “SAl Form”). The SAl Form is according to Brodosplit an
authoritative and widely used contract form for shipbuilding. Article XVII(1)(d) of the SAJ Form
provides that if the Buyer fails to deliver any of the Buyer's Supplies in time, the Delivery Date
shall be automatically extended for a period of such delay in delivery.*® Brodosplit submits that
under the SAJ Form, the Builder's right to a time-for-time extension of the Delivery Date accrues,
regardless of whether the construction of the Vessel has actually been impacted by the delay in
delivery of the Buyer's Supplies. On the other hand, the Builder is only entitled to claim an
extension of the number of days of delay in delivery rather than the period by which the
construction works have been disrupted.*?

Brodosplit submits that Article XVII(1)}{d) of the SAJ Form has been adopted in the Jadranbrod
Form and Brodosplit's own standard form. Article 2.4 SA reiterates the wording and meaning of
Article XVII(1){d) of the SAJ Form (subject to the underlined deviations):

Should the Buyer fail to deliver any of the Buyer's Supplies within the dates to meet.
building schedule of the Vessel, the Delivery Date shall be automatically extended for a
period of such delay in delivery. In such event, the Buyer shall be responsible and pay to
the Builder for all evident losses and damages, incurred by the Builder by reason of such
delay in delivery of the Buyer's Supplies and such payment shall be made upon delivery of
the Vessel.

The phrase “the dates to meet building schedule of the Vessel” replaces “the time designated”
(as used in line with the SAJ Form in Brodosplit’s own standard form) and the word “evident” is
added to the text of Article XVil{{1)(d) of the SAJ Form.

The Tribunal notes that Article XVIl of the SA] Form provides for an arrangement for the buyer
to supply elements of the vessel's machinery and equipment and for the buyer to rely upon the
builder only for their safekeeping at the shipyard and installation on board of the vessel. The
buyer’s primary obligation is to deliver its supplies in “proper condition” ready for installation in
accordance with the builder’s time schedule.*® The buyer is also required to provide manuals
and other information to facilitate installation of the supplies by the builder.5! Under the SAJ
Form the builder’s right to an extension of the Delivery Date accrues whether or not the
construction of the vessel has in fact been affected by the delay in delivery of the buyer’s
supplies. Where the delay in delivery exceeds 30 days, the builder is entitled to proceed with the

49

Si

Exhibit B-143.

Statement of Reply and Defence on Counterclaim (Brodosplit), para. 262..
SAJ Form (Exhibit B-143), Article XVII{1)(a).

SAJ Form (Exhibit B-143), Article XVII(1)(b).
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vessel without incorporating the missing supplies.>? A leading commentary cited by Brodosplit
deems, however, that in circumstances in which the buyer delivers its supplies later than the
agreed date(s), the builder is entitled (subject to giving the appropriate notices) to an extension
of time, but only to the extent that the delay has caused actual delay to the delivery of the
vessel, like in the Newbuildcon Form, to provide a “more balanced approach” to this issue.>®

Article VII(1) of the SA) Form provides that in the event of delays in the construction of the
vessel “due to causes which under the terms of this Contract permit postponement of the date
for delivery” the Delivery Date shall be postponed accordingly. Article VIlI(3) defines “[d]elays on
account of such causes as specified in paragraph 1 of this Article any other delays of a nature
which under the terms of this Contract permits postponement of the Delivery Date” as
permissible delay. Article VIII(1) provides that if the construction of the vessel is delayed due to
various causes “beyond the control of the Builder, its subcontractors or suppliers” the Delivery
Date shall be postponed for a period of time which shall not exceed the total accumulated time
of all such delays. Finally, Article VIIi(2) of the SAJ Form requires the builder to notify the buyer
in writing of the date a cause of delay entitling the builder to a postponement of the delivery
date occurred, and, likewise, of the date of ending such cause and of the period by which the
Delivery Date is postponed by reason of such cause of delay.

The Tribunal finds that the SA) Form provides for the following system of permissible-delay:-

(a) Failure to deliver Buyer’s Supplies (machinery and equipment to be furnished by Buyer
for installation in or on the vessel) within the time designated results in an automatic
extension of the Delivery Date for a period of such delay in delivery.>*

(b) If delay in delivery of any of the Buyers Supplies exceeds 30 days, the builder shall be
entitled to proceed with the construction of the vessel without installation thereof in or

(c) To the extent that failure to furnish the builder with necessary specifications, plans,
drawings, instruction books, manuals, test reports and certificates required by the rules
and regulations to facilitate the installation by the builder of the Buyer’s Supplies causes
delay in the construction of the vessel, such delay amounts to permissible delay.>®

(d) Occurrence and ending of a cause of delay entitling the builder to postponement of the
Delivery Date, as well as the period by which the Delivery Date is postponed by reason of
such cause of delay, must be notified (or confirmed) in writing by the builder to the

S. Curtis, |. Gaunt & W. Cecil, The Law of Shipbuilding Contracts, Abingdon: Informa Law from Routledge 2020, p.

123.
T 124
on the vessel.>®
buyer.5?
52 SAI Form (Exhibit B-143), Article XVII(1).
53
267 (Exhibit BL-58).
S4

SAJ Form (Exhibit B-143), Articles XVII(1)(a), VIlI(3), and VII(1).
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SAJ Form (Exhibit B-143), Article XVII(1).
SAJ Form (Exhibit B-143), Article XVII{1)(b), VIII{1), VIII(3) and VIi(1).
SAI Form (Exhibit B-143), Article VIlI(2).
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The final version of the Shipbuilding Aqreement

125. In the final version of the Shipbuilding Agreement signed by the Parties, the Tribunal finds that
the following system of permissible delay is followed:

(a)

(b)

(c)

Article 2.4 as proposed by Brodosplit (reflecting Article XVII{1)(d) of the SAJ Form)
remained unchanged, providing, however, for failure to deliver “within the dates to meet
building schedule of the Vessel” instead of the SAJ Form’s failure to deliver “within the
time designated”. Article 7.13 regarding Permissible Delay was, however, amended by
specifically adding “delays caused by reasons of events in connection with Buyers supply
and payments”. Star Clippers submits that it understood this wording of Articles 2.4 and
7.13 to mean that Brodosplit would only be entitled to Permissible Delay to the extent
the delivery of Buyer’s Supplies caused delay in the delivery of the Vessel.>8 Brodosplit
submits on the basis of Article 2.4 SA that it is entitled to an automatic extension of the
Delivery Date for a period of delay of the respective Buyer's Supplies, without having to
demonstrate that Star Clippers' failure to deliver the Buyer's Supplies in time actually
caused any critical delay, and/or ultimately a postponement of the Delivery Date.>®

There is no arrangement in the Shipbuilding Agreement for delay in delivery of any of the
Buyers Supplies exceeding a certain period of time, except that Articles 1.4 and 7.5
provide that the Buyer must take delivery of the Vessel even if uncompleted towards
Buyer’s Supplies.

The requirement for the buyer to provide manuals and other information to facilitate
installation of the Buyer’s Supplies by the builder (Article XVII(1)(b) of the SAJ Form) was
substantially changed in Article 2.2 by deleting the crossed-out words and adding the
underlined words in the first sentence as follows:

In order to fecilitata enable the Vessel’s design, installation and commissioning by
the Builder of the Buyer’s Supplies in or on the Vessel, the Buyer shall furnish the
Builder with necessary specifications, plans, drawings, instruction books, manuals,
test reports and certificates reasonably required by the rules-end-regulations
Builder in time to meet the buildina.schedule of the Vessel.

Brodosplit submits that this wording means that Star Clippers was obliged to deliver to
Brodosplit all necessary “specifications, plans, drawings, instruction books, manuals, test
reports and certificates” which were reasonably required by the Builder to meet the
building schedule of the Vessel, “(i)n order to enable (the) Vessel's design, installation
and commissioning by the Builder of the Buyer's Supplies in or on the Vessel”.% In short,
Star Clippers was obliged to timely deliver to Brodosplit all necessary information and
documentation which was reasonably required by Brodosplit to meet the building

58 Statement of Rejoinder and Reply on the Counterclaim (Star Clippers), para. 148-162:
59 Statement of Reply and Defence on Counterclaim {Brodosplit), para. 278.
i Statement of Reply and Defence on Counterclaim (Brodosplit), para. 89.
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schedule of the Vessel.5! Brodosplit suggests, in addition, that the “specifications, plans,
drawings, instruction books, manuals, test reports and certificates” to be delivered
pursuant to Article 2.2 are to be deemed included in the contractual term Buyer’s
Supplies.52

(d) In respect of permissible delay, the Shipbuilding Agreement does not provide for a
general notice requirement as in the SAJ Form. Only in case of force majeure, but not in
case of any other events which permit adjustment or postponement of the delivery date,
Article 7.12 provides for a notice requirement. Brodosplit submits that, other than the
notice arrangement under the SAJ Form, since the extension of the Delivery Date under
Article 2.4 SA is automatic, Brodosplit is not required to give any notice or file a formal
request for extension of time. 83

As a result, the Tribunal finds the system of permissible delay as set forth in the Shipbuilding
Agreement as advocated by Brodosplit even lesser balanced than the already less balanced
Builder-friendly approach in the SAJ Form.

Interpretation of the Shipbuilding Agreement

it may be the case that in Brodosplit’s thinking, in order to avoid shifting responsibility and

wasting time in proving how much construction time was lost due to any delay caused by

Buyer's'Supplies;it was-agreed-in-Article-2:4-that the-delivery-date-of-the-Vessel-would-be
automatically and on a time-for-time basis extended for the period of such delay, but the
Tribunal has not found any conclusive evidence in the record that this subjective interpretation
of the meaning of Article 2.4 was shared by Brodosplit with Star Clippers in the negotiations
leading to conclusion of the Shipbuilding Agreement. In particular, the witness statements by Ms
Duletic, Mr Debeljak and Mr Pappo on the issue fail to sufficiently substantiate how and when
Brodosplit’s subjective interpretation of the meaning of Article 2.4 was explained to Star
Clippers.%*

As a common subjective intention of the Parties regarding the scope of permissible delay
regarding Buyer’s Supplies cannot be discerned from the submissions of the Parties, the Tribunal
must assess the meaning and the resulting scope of the system of permissible delay regarding

When interpreting contract provisions, a tribunal or court must in accordance with the
applicable Haviltex-standard® assess the meaning that the parties reasonably could assign to
the relevant provision and what they could reasonably expect from each other in that regard. In
establishing the common intention of the contracting parties in accordance with the Haviltex-
standard, the literal meaning of the wording of a written contract is not decisive per se. A

Statement of Claim (Brodosplit), para. 32 and 47.

Statement of Reply.and.Defence on_Counterclaim (Brodosplit), para. 252.

128.

late delivery of Buyer’s Supplies.
129.
81
62 Statement of Claim {Brodosplit), para. 33.
63
64

&

Exhibits B-070, B-072 and B-073.
Supreme Court 13 March 1981, ECLI:NL:HR:1981:AG4158, NJ 1981, 635 (Haviltex).
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contract must be interpreted in accordance with the meaning that both parties, in the given
circumstances of the case, could reasonably have attributed to its provisions, having regard to
what each party could have reasonably expected from the other party, the social and economic
position of the parties as well as the legal knowledge they may be expected to possess.

It has been established in subsequent case law that in case of (i) a commercial contract, (ii)
concluded by professional parties, (iii) where the scope of the written agreement is that the
parties wished to record their legal relationship accurately in the written agreement within that
Haviltex-standard, the arbitrator or judge has the freedom to assign provisionally ‘great weight’
to the usual meaning of the terms of the contract subject to proof to the contrary.®®

Starting point in the Tribunal’s analysis is its observation that Article 2 distinguishes between on
the one hand Buyer’s Supplies, i.e., all of the items to be furnished by the Buyer to be supplied
and delivered to the Builder as set out in Article 2.5, in Article 2.1, and on the other hand the
necessary specifications, plans, drawings, instruction books, manuals, test reports and
certificates which were reasonably required by the Builder to meet the building schedule of the
Vessel in order to enable (the) Vessel's design, installation and commissioning by the Builder of
the Buyer's Supplies in or on the Vessel, to be furnished by the Buyer to the Builder pursuant to
Article 2.2. The definition of Buyer’s Supplies in Article 2.1 does not include the information and
documentation referred to in Article 2.2. '

Article 2.1 provides for delivery of the Buyer’s Supplies at a warehouse or other point of storage
at the Builder’s Shipyard. The second paragraph of Article 2.1 addresses the installation of
“Buyer Supplied mast, rigging, and associated equipment”.

Article 2.4 provides for an extension of the Delivery Date in case the Buyer fails to deliver any of
the Buyer's Supplies “within the dates to meet building schedule of the Vessel”. Article 2.4
therefore applies only to late delivery of the Buyer’s Supplies at a warehouse or other point of
storage at the Builder’s Shipyard; not to late installation of masts, rigging, and associated
equipment and not to late furnishing of the information and documentation referred to in
Article 2.2.

To the extent late delivery of necessary specifications, plans, drawings, instruction books,
manuals, test reports and certificates required by the rules and regulations to facilitate
installation of the Buyer's Supplies as provided for under Article XVII(1)(b) of the SAJ Form
causes delay in the construction of the vessel, such delay amounts to permissible delay as
caused “beyond the control of the Builder” as set forth in Article VIII(1) of the SAl Form. Article
2.2 SA has a much wider scope than Article XV1I(1)(b) of the SAJ Form in that it not only includes
furnishing of information and documentation to facilitate installation by the Builder of the
Buyer’s Supplies, but also to enable the Vessel’s design by furnishing information and
documentation in time to meet the building schedule of the Vessel. The definition of Force

o

Supreme Court 19 January 2007, ECLI:NL:HR:2007:AZ3178, NJ 2007, 575 (Meyer/PontMeyer); Supreme Court 29
June 2007, ECLI:NL:HR:2007:BA4909, NJ 2007, 576 (Derksen/Homburg}; Supreme Court 5 April 2013,
ECLINL:HR:2013:BY8101, NJ 2013, 214 (Lundiform/Mexx).
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Majeure in Article 7.11 SA was, however, not extended (in line with Article VIII{1) of the SAJ
Form) to permit postponement of the Delivery Date in case of breach of the Buyer’s obligations
under Article 2.2 and in relation to installation of the masts and rigging.

135.. Brodosplit however proposed, and the Parties later agreed to make the Delivery Date expressly
subject to permissible delay in Article 7.1 and add to the definition of permissible delay in Article
7.13 that apart from Force Majeure, also “delays caused by reasons of events in connection with
Buyers supply” would amount to permissible delay. The Tribunal holds that such “events in
connection with Buyers supply” must reasonably be understood to include breaches of the
Buyer’s obligations under Article 2.2 and in relation to installation of the masts and rigging.
Accordingly, breaches of the Buyer’s obligations under Article 2.2 and in relation to installation
of the masts and rigging only amount to permissible delay and a corresponding extension of the
Delivery Date to the extent such delay is caused by the breaches.

Failure to timely deliver Buyer’s Supplies

136. Against this background, the Tribunal will now analyse the contractual arrangement for delayed
delivery of Buyer’s Supplies.

- 137. _In.its mark-up. of the Shipbuilding Agreement, Brodosplit proposed that delivery of the Buyer’s
Supplies would be “within the dates to meet building schedule of the Vessel” (Article 2.1) and

that the Delivery Date would automatically be extended in case of failure to deliver the Buyer's
Supplies “within the dates to meet building schedule of the Vessel” (Article 2.4). The proposed
Article 2.5 distinguished between Buyer’s Supplies Group 1 (documentation and certain
machinery and equipment) and Buyer’s Supplies Group 2 (i.a., Figure Head, Masts, Rigging and
Sails).

138. In the signed version of the Shipbuilding Agreement of 2 October 2014, Article 2.1 was amended
to reflect that delivery of Group 1 Buyer’s Supplies would be until the end of June 2015 (later
amended in Amendments No. 1 and No. 6 to “not later than 15 June 2015” and for certain
machinery and equipment to later fixed dates) and that delivery of the Group 2 Buyer’s Supplies
“in accordance with the preliminary construction time plan in order to meet building schedule of
the Vessel”. The proposed Article 2.4 remained unchanged.

139. In view of the fixed dates for the Group 1 Buyer’s Supplies and replacing the earlier dates “to
meet building schedule of the Vessel”, it would appear logical to the Tribunal to also amend
Article 2.4 — for at least Group 1 Buyer’s Supplies — by returning to Brodosplit’s standard
reference language of “within the time designated” as the dates to meet the building schedule
of the vessel do not necessarily coincide with the specific dates agreed in Article 2.1. Such
change would similarly have caught the change in the parameter for delivery of the Group 2
Buyer’s Supplies. The Tribunal has found no evidence in the record that Brodosplit suggested
any such clarification.

140. With respect to Group 2 Buyer’s Supplies, Article 2.1 provides that delivery shall'be’in
accordance with the preliminary construction time plan. The preliminary construction time plan
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is described in section (e) of Article 1 SA under Article 1.11 as five milestones for the Builder to
build the Vessel. None of these milestones include specific delivery dates (nor does Article 1.11
include a time schedule) designated by the Builder for delivery of the Group 2 Buyer’s Supplies.
The Tribunal has found no evidence in the record that the Parties agreed such delivery dates or
such time schedule in the context of the preliminary construction time plan.

Group 2 Buyer’s Supplies were to be delivered in accordance with the preliminary construction
time plan in order to meet the building schedule of the Vessel. As no specific dates for delivery
of the Group 2 Buyer’s Supplies were designated in the preliminary construction time plan, a
reasonable interpretation of the contractual delivery requirement entails in the view of the
Tribunal that any date is fine as long as the building schedule of the Vessel is met, i.e., any date
that does not cause deiay to the construction of the Vessel in accordance with the
contemporaneous building schedule. This reasoning is supported by the fact that delivery dates
relating to the Group 2 Buyer's Supplies are not included in the Main Event Schedules. The
Schedules do not even mention the Masts & Rigging.5’” Dates in the Schedules would not bind
Star Clippers anyway, because they are preceded by the phrase “Please treat the attached Plan
as a document made for our internal purposes only and the same should not affect or prejudice
the parties' rights and obligations under the Contract” %

Article 2.4 refers in turn to failure to deliver the Buyer's Supplies “within the dates to meet
building schedule of the Vessel”. Brodosplit's position is that the building schedule of the Vessel
as mentioned in Article 2.4 must be understood as a general reference to the deadlines from
Article 2.1 SA, and, although ‘building schedule’ is not a defined term, it must be understood to
refer to the Main Events Schedule of 11 June 2015 and the subsequent contemporaneous
building schedules — to be derived from all other scheduling information.° Star Clipper’s
position is that, also interpreted in combination with Article 7.13, the phrase merely refers to
such delivery dates that would not cause delay to the construction of the Vessel pursuant to its
building schedule.

The Tribunal finds on the one hand that Brodosplit’s interpretation is supported by the fact that
the identical phrase “within the dates to meet building schedule of the Vessel” was used in both
Article 2.1 and Article 2.4 in the first mark-up by Brodosplit of the draft Shipbuilding Agreement,
but on the other hand that it is not unlikely or unreasonable that Star Clippers derived a
different meaning from the phrase after more specific deadlines for delivery of the Buyer’s
Supplies had been incorporated in Article 2.1 without amending Article 2.4 accordingly.

This is in the Tribunal’s view particularly the case since Brodosplit proposed — and Star Clippers
subsequently accepted in the final version of the Shipbuilding Agreement —in its mark-up to add
specific [anguage to the Delivery Date being subject to permissible delay (Article 7.1 SA), to the
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69

Statement of Rejoinder and Reply on the Counterclaim (Star Clippers), para. 50. This is also the case for the first
Main Events Schedule signed by the Parties at the beginning of the project (on 11 June 2015); see Appendix DT-03-
001 to the Driver Trett Final Expert Report dated 13 February 2020 {Exhibit B-79).

Statement of Rejoinder and Reply on the Counterclaim (Star Clippers), para. 134 and footnote 216.

Statement of Reply and Defence on Counterclaim (Brodosplit), para. 252.
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Builder’s entitlement to terminate the contract after a certain period after the Delivery Date
being subject to permissible delay (Article 12.1(d) SA), and to the definition of permissible delay
to expressly include “delays caused by reasons of events in connection with” Buyer’s Supplies.
The Tribunal agrees with Brodosplit that the latter phrase may cover other issues with the
Buyer’s Supplies than late delivery,” notably, in the Tribunal’s view, breaches of the Buyer’s
obligations under Article 2.2 or in respect of installation of the masts and rigging, but that does
not mean that failure to timely deliver the Buyer’s Supplies as covered by Article 2.4 does not
fall squarely within the meaning of “events in connection with” Buyer’s Supplies. The Tribunal
holds it does. Therefore, according to the plain wording of Article 7.13 failure to timely deliver
the Buyer’s Supplies as meant in Article 2.4 only qualifies as permissible delay to the extent such
event caused delay to the Delivery Date of the Vessel. The Tribunal disagrees with Brodosplit
that Article 2.4 would in the alternative be covered by the reference to “any other delay by
reason of events which permit adjustment or postponement of the delivery date under the terms
of the Contract” in Article 7.13. If it already falls under “delays caused by reasons of events in
connection with” Buyer’s Supplies, as it does in the Tribunal’s view, the plain wording of Article
7.13 does not allow it to be brought under the category of “any other delays”. Had it been the
intention of the Parties to exclude failure to timely deliver the Buyer’s Supplies as covered by
Article 2.4 from delays caused by reasons of events in connection with Buyer’s Supplies, Article
7.13 should in the Tribunal’s view have specifically said so.”* it does not.

145.

146.

Conclusion-

For all of the above reasons, the Tribunal finds in line with Star Clippers’ position that the
contractual system of Permissible Delay extending the Delivery Date of the Vessel as set forth in
Articles 2.1, 2.2, 2.4, 2.5, 7.1, and 7.13 SA only protects Brodosplit against critical delay, i.e.,
failures to timely deliver Buyer’s Supplies and breaches of Article 2.2 and Star Clipper’s
obligation in respect of installation of the masts and rigging that have caused a delay in the
delivery of the Vessel. The Tribunal holds that the Parties could reasonably assign such meaning
to the relevant provisions and that Brodosplit could reasonably expect that this was the case on
Star Clippers’ side.

In reaching this conclusion the Tribunal has considered that the Shipbuilding Agreement is a
commercial contract between professional parties, which has been extensively negotiated. The
Parties agreed to specific clauses regarding Buyer’s Supplies and specifically agreed that only
delays caused by events in connection with such Buyer’s Supplies would amount to permissible
delays. The model language used from the SA) Form was in the Tribunal’s view not used in a
similar context resulting in an even less balanced Buyer-friendly system in that, if Brodosplit's
interpretation were followed, Brodosplit could claim permissible delay without any notification
to Star Clippers on the basis of unclear references to an undefined building schedule instead of a

70
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Statement of Reply and Defence on Counterclaim {(Brodosplit), para. 277.
The Tribunal notes that in their submissions the Parties have not addressed the addition “(iii) subject to timely

delivery-of-the-Buyer’s-supply-of-this.Contract” to.Article 7.1 SA and.its_relevance, if any, for the claims asserted by
Brodosplit. As its relevance has not been pleaded by any of the Parties, the Tribunal considers it outside its
mandate to speculate on the relevance of this addition for its analysis.
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clear time schedule designated by the Builder. Therefore, rather than solely relying on the
meaning attributed to such clause in the context of the SAJ Form system, the relevant provisions
have been interpreted by the Tribunal in the context of the negatiating history and of the other
provisions of the Shipbuilding Agreement.

Brodosplit confirmed during the hearing that, if the Tribunal would follow Star Clippers’ position
regarding the interpretation of the agreed contractual system of Permissible Delay, Brodosplit
has not made an alternative critical path analysis which would demonstrate that as a result of
Permissible Delay Star Clippers would not be entitled to invoke termination pursuant to Article
12.1 (d) SA. Accordingly, as the Tribunal determined that the contractual system of Permissible
Delay extending the Delivery Date of the Vessel as set forth in the Shipbuilding Agreement only
protects Brodosplit against critical delay and Brodosplit has not presented a critical delay
analysis demonstrating that on 29 March 2019 it was entitled to 480 or more days of
postponement of the Delivery Date beyond 30 September 2017, the Tribunal concludes that
Brodosplit failed to show that Star Clippers was not entitled to terminate the Shipbuilding
Agreement by notice of 29 March 2019 and therefore by its notice of that date Star Clippers
validly terminated the Shipbuilding Agreement.

Was the Shipbuilding Agreement reinstated by Star Clippers' notice of retraction of its notice
of termination dated 23 July 2019?

The Tribunal recalls, as set out in Section Vii above, that after Star Clippers sent its notice of
termination on 29 March 2019, at the initiative of Mr Debeljak negotiations started about the
reinstatement of the Shipbuilding Agreement. Star Clippers was prepared to retract its
termination notice, provided that some modifications of the Shipbuilding Agreement would be
laid down in a new Addendum No. 7. The negotiations have not been successful. On 3 lune 2019
Brodosplit sent a notice of default to Star Clippers, requiring Star Clippers i.a. ‘to retract its
alleged termination notice dated 29 March 2019’ within 21 days. Star Clippers has not complied
with the requirements of this notice of default, after which Brodosplit — that denied the validity

. of Star Clippers’ termination notice and claimed that Star Clippers had breached the

Shipbuilding Agreement - has sent a termination notice to Star Clippers on 25 June 2019. A
month later, on 23 July 2019, Star Clippers has sent a letter to Brodosplit in which it writes:
“Please be informed that Star Clippers is now retracting its termination notice dated 29 March
2019 in accordance with your request of 3 June last”, meaning “that the Shipbuilding Agreement
is back in place.” Brodosplit has contested this assertion.

Star Clippers has based its assertion that by its notice of 23 July 2019 it has validly retracted its
termination notice of 29 March 2019 on the following grounds.”?

(a) The right to retract the termination stemmed from an agreement reached during the
discussions in Monaco on 3 April 2019. That right could be exercised even if Addendum
No. 7 would not be concluded.

72

Statement of Defence and Counterclaim (Star Clippers), para. 9, 92; Statement of Rejoinder and Reply on the
Counterclaim (Star Clippers), para. 168 ff., 196 ff.
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The right to retract the termination was in accordance with the request in Brodosplit’s
notice of default of 3 June 2019.

(c) A termination notice can be retracted if that is in accordance with the standards of
reasonableness and fairness as per Article 6:248(1) DCC.

(d) By frustrating the negotiations on Addendum No. 7 Brodosplit has acted contrary to the
standards of reasonableness and fairness and is therefore not allowed to rely on the
{potential) invalidity of the retraction (Article 6:248(2) DCC).

150. All these grounds have been contested by Brodosplit. In the next paragraphs the Tribunal takes
this contestation into account as far as relevant for its decision.”

151. The Tribunal rejects the grounds put forward by Star Clippers to defend the validity of the
retraction notice.

Ad (o} Monaco agreement

152. Itis clear that in the Monaco meeting both Parties were agreeable to a reinstatement of the
Shipbuilding Agreement, if only because all drafts of Addendum No. 7 mention the retraction of

" the termination.”* However, it is not evident to the Tribunalthat such right could be exercised if -
Addendum-No-7-would-not-be-concluded=This-is-not-evident-per-se;-because-many-commercial
terms were discussed during the meeting,” making it probable that the right to retract was
conceived as part of a package deal. It is common ground between the Parties that the
Addendum has not been concluded. There are no minutes of the discussions in Monaco and the
record of the proceedings shows no (other) proof that parties have agreed that Star Clippers
would have the right to retract the termination notice irrespective of the outcome of the

negotiations on the Addendum.

Ad (b} Brodosplit’s request

153: Brodosplit’s letter of 3 June 2019 lacked the function of a notice of default in the sense of Article
11 SA, because the Shipbuilding Agreement had already been validly terminated by Star Clippers
on 29 March 2019. However, this is not to say that the declaration as such is nul! and void or
lacks any effect. The wording in itself is clear: Brodosplit offers Star Clippers the opportunity to
retract its termination notice “as soon as possible, but in any event within twenty-one days as
from the date of this letter.” Star Clippers has not used this opportunity. Its notice of retraction
of 23 July 2019 was not in accordance with Brodosplit's letter of 3 June 2019.

73 Statement of Claim (Brodosplit), para. 230 ff, 276; Statement of Reply and Defence on Counterclaim (Brodosplit),

para. 228 ff, 654 ff; Statement of Rejoinder on the Counterclaim (Brodosplit}, para. 134 ff.
7 Exhibits'B=012i‘ff-and Exhibit B-006-(attachment)-
7 See Witness Statement Mr Debeljak, para. 7 ff (Exhibit B-004); Supplemental Witness Statement of Mr Eric Kraft,

para 17 ff. {Exhibit $-103).
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Ad.(c) Article 6:248(1) DCC

According to Dutch law a unilateral declaration to a specific person is effective when it reaches
that person. After that moment it cannot be (unilaterally) withdrawn.”® The law may provide
specific exceptions to these rules, but there is no such exception for a notice of termination of a
contract. On the contrary, legal doctrine stresses that such an exception for a notice of
termination would not be acceptable for reasons of legal certainty. There is no support in Dutch
legislation or case law for the proposition that a unilateral retraction or revocation is possible if
itis in accordance with the standards of reasonableness and fairness as per Article 6:248(1)
DCC.”?

Ad (d) Article 6:248(2) DCC

Article 6:248(2) DCC provides that ‘a rule binding upon the parties as a result of the contract
does not apply to the extent that, in the given circumstances, this would be unacceptable
according to standards of reasonableness and fairness.” In principle, this general concept of
Dutch law might also be applicable in the present case, e.g. by denying Brodosplit the right to
rely on the fact that Star Clippers has exceeded the time limit of three weeks set in the notice of
3 June 2019.

However, the Tribunal is not satisfied that the requirements for the application of Article
6:248(2) are fulfilled. The formulation of that provision shows, and the case law of the Dutch
Supreme Court stresses, that it must be applied with restraint. That is particularly relevant for
complicated commercial relationships between two parties of a comparable economic position
and assisted by accomplished iegal counsel. The Tribunal appreciates that Star Clippers must
have been disappointed when the new draft of Addendum No. 7 remained forthcoming (see
para. 76 above), and must have been unpleasantly surprised when Brodosplit on 21 May 2019
decided to start itself with the installation of Masts and Rigging, whereas the Addendum No. 7
would have foreseen in installation by Star Clippers’ naval architect Choren (contracted for this
purpose by Brodosplit for reasons that need not be discussed here). However, this is insufficient
for the application of Article 6:248(2) DCC. The record does not allow the Tribunal to make an
exact assessment of the status of the negotiations after the meetings in Split on 15 and 16 May
2019. In particular, the number and the relative weight of unresolved commercial terms,
discussed in the negotiations on Addendum No. 7, are unclear to the Tribunal as well as the
reasons why they remained unresolved.”®

Conclusion

The conclusion is that the Shipbuilding Agreement was not reinstated by Star Clippers' notice of
retraction of its termination notice dated 23 July 2019. Star Clippers’ termination of the

76
77

78

Article 3:37 paras. 3 and 5 DCC.

See the legal literature quoted in the Statement of Reply and Defence on Counterclaim (Brodosplit), para. 659, not
convincingly rebutted in Star Clippers’ Statement of Rejoinder and Reply to the Counterclaim, para. 173.

See footnote 38 and Opening Statement Hearing (Brodosplit), para. 46 with accompanying PowerPoint slide.
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Shipbuilding Agreement by notice of 29 March 2019 was valid and has remained in force. It has
not been established that a new or additional agreement {in the form of the ‘Monaco
Agreement’”® or otherwise), providing Star Clippers the right to retract the termination notice
irrespective of the outcome of the negotiations on the Addendum, has been concluded between
the Parties. As a consequence, Star Clippers’ claim that the Vessel be delivered to it will be
rejected, and due to Article 12.2 SA (quoted in para. 64 above) the same is true for its claim for
liquidates damages.

XL Conclusions of Sections IX and X and consequences for the requested relief

158. The Tribunal concluded in Section IX that Brodosplit failed to show that Star Clippers was not
entitled to terminate the Shipbuilding Agreement by notice of 29 March 2019 and therefore by
its notice of that date Star Clippers validly terminated the Shipbuilding Agreement.

159. This entails that Brodosplit’s notice of termination of 25 June 2019 was invalid, as the
Shipbuilding Agreement at that date was no longer in existence (and was not reinstated, as
determined in Section X).

160. In Section X, the Tribunal concluded that the Shipbuilding Agreement was not reinstated by Star
- -Clippers"notice-of retraction of-its-termination-notice-dated-23-July-2019 and that Star Clippers_ .
termination_of the Shipbuilding Agreement by notice of 29 March 2019 remained valid in force.

161. Asaconsequence, Star Clippers’ claim that the Vessel be delivered to it will be rejected, and as a
result of Article 12.2 SA (quoted in para. 64 above) its claim for liquidated damages shares the
same fate.

162. Asafurther consequence, Brodosplit's claim for damages will be rejected as it lacks sufficient
legal ground because Brodosplit’s termination of 25 June 2019 pursuant to Article 11 SA is
deemed invalid. Also, the grounds on which Star Clippers sought termination on 29 March 2019
have been deemed valid by the Tribunal and therefore it did not breach the Shipbuilding
Agreement by no longer performing its obligations after 29 March 2019, by refusing to install
the masts and rigging, and/or by calling the refund guarantee. Therefore also Article 6:74 DCC
cannot provide an alternative ground for its claim.%

163. The consequences for the relief requested by Brodosplit (para. 86) and Star Clippers (para. 87)
are as follows:

Brodosplit

The relief requested by Brodosplit will be rejected in its entirety:

7‘-’ Statement of Rejoinder and Reply to the Counterclaim, para. 175 ff,
8o Statement of Claim (Brodosplit), para. 278-353.
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Star Clippers

The relief requested sub (a) will be awarded. The relief requested sub (b), (c), (d), (e) and
{(m) will be rejected.

The Tribunal will now proceed with the discussion of Star Clippers’ remaining claims.

Compensation requested for the attachment of Star Clippers’ bank accounts
The requested relief reads as follows:

) Order Brodosplit to pay Star Clippers as compensation for the attachment of Star
Clippers' bank accounts held with ABN AMRO the compound interest due over the
principal amounts of EUR 16,649,266.01, USD 461,946.15 and GBP 965,314.97 at
an annual interest rate of 6.5% as of 3 June 2019 or any other date deemed
appropriate by the Tribunal up to the date of full payment;

(g) Order Brodosplit to pay Star Clippers as compensation for the attachment of Star
Clippers' bank accounts held with ABN AMRO the compound interest due over the
principal amounts of EUR 238,236.26 and USD 23,699.13 at an annual interést
rate of 6.5% as of 28 June 2019 or any other date deemed appropriate by the
Tribunal up to the date of full payment;

Facts

On 18 April 2019, Brodosplit Holding ex parte requested and obtained leave from the President
of the District Court in Amsterdam to levy conservatory attachment on the bank accounts of Star
Clippers held with ABN AMRO. On 3 June 2019, Brodosplit Holding instructed a bailiff to levy the
conservatory attachment. On 28 June 2019, Brodosplit refiled the request of Brodosplit Holding
with the President of the District Court in Amsterdam. Brodosplit obtained leave the same day
and again levied conservatory attachment. More than EUR 18 million was attached. The
attachment is still in effect.®!

The attachment was levied to guarantee payment of the damages claim asserted by Brodosplit
due to alleged breach of the Shipbuilding Agreement by Star Clippers. The Parties agree®? that
this Tribunal has jurisdiction in relation to the question whether Brodosplit acted unlawfully by
levying conservatory attachment on its bank accounts held with ABN AMRO. In addition, the
Parties agree that Dutch law is applicable. This follows from Article 4(1) of Regulation No.
864/2007 on the law applicable to non-contractual obligations (the Rome Il Regulation).83 Star
Clippers incurred damages in the Netherlands, where it holds bank accounts with ABN AMRO.

-5

82

83

Statement of Defence and Counterclaim (Star Clippers), para. 306 and 307; Statement of Reply and Defence on
Counterclaim (Brodosplit), para. 707.
Statement of Defence and Counterclaim (Star Clippers), para. 311 and 312; Statement of Reply and Defence on

Counterclaim (Brodosplit), para. 711.
‘Unless otherwise provided for in this Regulation, the law applicable to a non-contractual obligation arising out of a
tort/delict shall be the law of the country in which the damage occurs irrespective of the country in which the event
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The Parties also agree that according to Dutch law a party which in anticipation of being
awarded its claim in legal proceedings, decides to levy pre-judgment attachment, is doing so at
its own risk. If the alleged claim for which pre-judgment attachment was levied is eventually
dismissed, the creditor is liable towards its counterparty whose rights have been infringed upon
by the pre-judgment attachments and has suffered damages as a result. It is not necessary that
the creditor was at fault (‘schuld heeft’).84

It follows from the preceding part of this award (see para. 162 above) that this Tribunal will
dismiss Brodosplit’s damage claims in full. Consequently, the discussions between the Parties on
the question whether the attachments have been levied vexatiously or constitute an abuse of
right are of no relevance for the decision on the claims. Basically, because of the rejection of its
damage claims by the Tribunal, Brodosplit will be liable towards Star Clippers for the damages
caused by its pre-judgment attachments.

Star Clippers’ claim

Star Clippers submits that Brodosplit acted unlawfully by levying conservatory attachment on its
bank accounts held with ABN AMRO and that it has suffered damages on account of the pre-
judgment attachment. Furthermore, it submits that its damages should be assessed on the basis
~of ‘a comparison-between-the 'as-is"situation-and-the hypothetical situation in.which-Brodosplit

171.

172.

had.refrained.from_the.attachments. In_the_'as_is' scenario Star Clippers has not made any return

on the attached monies. The hypothetical 'but for' scenario should reflect the most probably
outcome if Brodosplit had refrained from attaching Star Clippers' bank accounts.

Star Clippers further submits — referring to Article 12.2 SA (quoted in para. 64 above) - that it is
reasonable to assume that Star Clippers' would have realised a 6.5% return. The bank accounts
were attached on 3 June 2019, the day that Star Clippers' received the repayment of 20% of the
Contract Price under the Refund Guarantee (see para. 77 abaove), together with — in accordance
with Article 12 of the Shipbuilding Agreement — interest at a rate of 6.5% per annum as from the
date of Star Clippers' payment of the instalments. Star Clippers received a repayment of EUR
15.5 million in total. Brodosplit subsequently attached a total of EUR 16,649,266.01, USD
461,946.15 and GBP 965,314.97.579. On 28 June 2019, Brodosplit again levied attachment on
the same bank accounts. An additional amount of EUR 238,236.26 and USD 23,699.13 was
attached.%

According to Star Clippers the 6.5% interest as per Article 12 of the Shipbuilding Agreement
represents the return on capital that Star Clippers' expects in respect of its investments and
equals the average return on equity of investing in the cruise business. With repayment of the

84

giving rise to the damage occurred and irrespective of the country or countries in which the indirect consequences
of that event occur.”
Statement of Defence and Counterclaim (Star Clippers), para. 315; Statement of Reply and Defence on

85

Counterclaim’(Brodosplit); para-713-and714:

Statement of Defence and Counterclaim {Star Clippers), para. 351; Statement of Reply and Defence on
Counterciaim (Brodosplit), para. 707.
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20% Contract Price, Star Clippers again had equity capital to invest in its business against an
expected 6.5% rate of return. Brodosplit prevented Star Clippers' from investing the monies
withdrawn, while at the same time refusing to deliver the Vessel to Star Clippers. Brodosplit thus
effectively prevented Star Clippers from realising a return on its equity capital. Star Clippers
therefore claims damages in the amount of 6.5% over (i} EUR 16,649,266.01, USD 461,946.15
and GBP 965,314.97 as of 3 June 2019, and (ii) EUR 238,236.26 and USD 23,699.13 as of 28 June
2019, in both instances until the day the attachment is lifted.®®

Brodosplit’s defences and Tribunal’s discussion

To the extent relevant, Bradosplit's defences are the following.®’

(a) The attachments made by Brodosplit cannot be considered unlawful vis-a-vis Star
Clippers in view of the specific circumstances of this case.

(b) Absence of causal link: the loss would also have occurred without Brodosplit's
attachments.

(c) Incorrect quantum assessment.
(d) Star Clippers failed to mitigate its losses..

Ad (a) Unlawfulness

Brodosplit submits that several special circumstances negate its liability. The essence of
Brodosplit’s argument (the Tribunal must confess that it had difficulty understanding all its
elements) is that at the time of the attachments Brodosplit had already presented its claim to
Star Clippers accompanied with the Preliminary Expert Report, which Brodosplit shared with
Star Clippers as early as 23 November 2018 (Exhibit B-7). Star Clippers contested Brodosplit's
claims without giving any reason or substantiation, and refused to engage in a meaningful
discussion. In particular, Star Clippers simply refused to provide security for Brodosplit’s claim
pursuant to Article 8.9 SA. Moreover, Brodosplit asserts that as a consequence of the
reinstatement of the Shipbuilding Agreement as claimed by Star Clippers, the initial four
instalments of 20% of the Contract Price, which Star Clippers had retaken through exercise of
the refund guarantee, would have become due and payable again and therefore, as a
consequence of Star Clippers’ own position, it was not unlawful for Brodosplit to seek security
for (re)payment of these instalments.

The defence fails. Star Clippers did not need to engage in a discussion about an alleged damages
claim which, as it correctly considered, did not exist. At the time the attachments were made
{June 2019), the Shipbuilding Agreement was terminated by Star Clippers’ notice of 29 March
2019 and Article 8.9 no longer applied. Moreover, in June 2019, Star Clippers had not yet
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Statement of Defence and Counterclaim (Star Clippers), para. 352.
Statement of Reply and Defence on Counterclaim (Brodosplit), para. 719 ff.; Statement of Rejoinder on the
Counterclaim (Brodosplit), para. 250 ff. :
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177.

attempted to reinstate the Shipbuilding Agreement and its attempt of 23 July 2019 turned out
to be invalid. Accordingly, there are in the Tribunal’s view no specific circumstances that negate
Brodosplit’s strict liability for the attachments.

Ad (b) Causation

According to Brodosplit there is no causal link between the attachment and the loss, because
not only Brodosplit, but also its group company BSO has levied an attachment on Star Clippers’
bank accounts.

The mere fact that also BSO has levied an attachment on Star Clippers’ bank accounts does not
release Brodosplit from liability. BSO’s attachment is either lawful or unlawful. If it is unlawful,
Brodosplit remains liable, because the fact that a loss is caused or may have been caused by
more than one tortfeasor does not release those persons from liability.28 If it is lawful the causal
link between Brodosplit's attachment and the loss may be broken, either partly or entirely. it
was up to Brodosplit to substantiate its defence by convincingly arguing that the attachment
levied by BSO was not unlawful, but it did not do so. On the one hand it alleges that BSO's claim
is ‘undisputed’, on the other hand that it is ‘(in part) uncontested’, and finally that it ‘is currently
subject of pending arbitration proceedings between BSO and Star Clippers.’® Consequently, the

--defencefails: — -~ ——— e — - --

178.

179.

Ad (c) Quantum

Brodosplit argues that Star Clippers has not provided any substantiation as to how it has arrived
at the percentage of 6.5%. That is incorrect, see para. 171 above. In particular, Star Clippers
contention that the 6.5% interest as per Article 12.2 SA represents the return on capital that Star
Clippers' expects in respect of its investments has not been adequately rebutted by Brodosplit.
By concluding the contract Brodosplit has accepted that expectation. It may be the case that the
6.5% in Article 12.2 merely reflects the time value of money invested in specific circumstances
and is therefore not applicable as an accepted rate of return on Star Capital’s investments,* but
that negates that Brodosplit’s own expert PwC considers the 6.5% rate not to appear
unreasonable for 2019.%* In principle, it would therefore have been reasonable to stick to that
percentage in calculating the loss incurred as a consequence of the attachment.

However, the COVID-19 pandemic has altered the economic basis of Star Clippers’ cruise
business. It is impossible to predict how long this crisis will last and what consequences it will
have for Star Clippers’ cruise business.®2 As from 16 March 2020 all cruises have been
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Article 6:162 in connection with Articles 6:102 and 6:99 DCC.
See Statement of Reply and Defence on Counterclaim (Brodosplit), para. 737 and 738; Statement of Rejoinder on
the Counterclaim (Brodosplit), para. 280-285.
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Statement of Reply-and Defence on Counterclaim (Brodosplit); para:-741-
See PwC Counterclaim Report (Exhibit B-106), para. 187. :
See also para. 214 below.
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180.

181.

182.

Xill.

183.

cancelled.?® The 2020 return rate is significantly lower than 6.5% and may even be negative due
to the COVID-19 pandemic. The Tribunal agrees with Brodosplit that the actual market
conditions affecting the ability of Star Clippers to realize a profit are relevant and must be taken
into account for the purpose of determining the appropriate rate of return.? The Tribunal
considers it the most likely scenario that Star Clippers, rather than having kept the monies in a
deposit bank account, would have used the {attached) funds to repay its outstanding bank
loans.? There is no evidence in the record on the amount of interest Star Clippers would have
saved on its out-standing bank loans. The Tribunal has noted that Brodosplit refinanced the
delayed shipbuilding project in July 2019 with VTB Bank at a rate of 3.0%, which was increased in
October 2019 to 9.0%. Against this background, and taking into consideration that Star Clippers’
regular financing costs may be lower than the financing costs for a delayed shipbuilding project,
the Tribunal estimates the interest potentially saved at 3.0% per annum.

For this reason, the Tribunal in applying Article 6:97 DCC estimates the damage as follows: until
15 March 2020 the loss is assessed at a rate of 6.5% per annum as claimed by Star Clippers and
for the remaining time it is assessed at a rate of 3.0% per annum.

Ad (d) Mitigation

Brodosplit contends that Star Clippers has failed to mitigate its loss by not initiating summary
proceedings for the lifting of the attachments or by posting security, which would have been
possible at lower cost than the loss sustained. The defence fails for lack of substantiation. The
owner of attached property is, generally speaking, not under an obligation to start summary
proceedings to lift the attachment in exchange for posting security. If the first part of the
defence suggests that summary proceedings would have been successful without security being
posted, this obviously raises the question why Brodosplit levied the attachment in the first
place. The second part fails because Brodosplit neither has proven that the costs would have
been lower, nor indicated what type of security Star Clippers would have been able to provide
or Brodosplit would have been willing to accept.

.Conclusion.

The conclusion is that Brodosplit’s defences are rejected and that Star Clippers’ request for relief
sub (f) and (g) will be awarded in the sense that the loss incurred until 15 March 2020 will be
assessed at a rate of 6.5% per annum as claimed by Star Clippers and for the remaining time at a
rate of 3.0% per annum.

Compensation requested for the arrest of the Royal Clipper

The requested relief reads as follows:
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95

See PwC Counterclaim Report (Exhibit B-106), para. 74 and Appendix D as well as Exhibit 1001 to this Report;
Hearing Transcript Day 1, p. 64; Hearing Transcript Day 3, p. 182.

Statement of Rejoinder on the Counterclaim (Brodosplit), para. 293.

See also, Statement of Rejoinder on the Counterclaim (Brodosplit), para. 295.
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184.

(h) Order Brodosplit to pay EUR 1,096,245 as compensation for the costs incurred by
Star Clippers as a result of the attempted arrest of the Royal Clipper to be
increased by statutory interest on the basis of Article 1231-7 of the French civil
code and Articles L313-2 and L313-3 of the French monetary and financial code as
of 23 September 2019 or any other date deemed appropriate by the Tribunal up to
the date of full payment.

(:) Order Brodosplit to pay EUR 43,488,432.00 to Star Clippers as compensation for

' the damages suffered by Star Clippers as a result of the attempted arrest of the
Royal Clipper to be increased by statutory interest on the basis of Article 1231-7 of
the French civil code and Articles L313-2 and L313-3 of the French monetary and
financial code as of 19 July 2019 or any other date deemed appropriate by the
Tribunal up to the date of full payment.

Facts,

On 19 July 2019, Brodosplit requested ex parte leave from the Court of Draguignan in Southern
France to arrest the Royal Clipper, Star Clippers’ flag ship. That same day Brodosplit instructed a
bailiff to arrest the Royal Clipper, which at the time was close to St. Tropez. The bailiff was

-~denied-to come-on-board-the Vessel. After a_couple_of hours, the bailiff left and the captain of
the Royal Clipper decided to sail the Vessel to its next destination. The threat of further

185.

186.

187.

attempts of arrest made Star Clippers decide to change the itineraries of the Royal Clipper and
Star Flyer and avoid French waters.

Due to the removal of the Royal Clipper from the French Arrest, on 24 July 2019 Brodosplit filed
criminal proceedings with the Draguignan Criminal Court against the master and owners of the
Royal Clipper as well as against Mr Mikael Krafft in person for the diversion of an arrested
asset.? The Draguignan Court, in proceedings to lift the attachment, has ruled that the arrest of
the Royal Clipper was valid.*’

While the French lifting proceedings were pending, Star Clippers also initiated the Interim Relief
Proceedings (UNUM 19.009). Pursuant to the Award in the Interim Relief Proceedings dated 22
August 2019, Star Clippers was ordered to provide a € 9 million bank guarantee to Brodosplit,
after which Brodosplit confirmed on 12 September 2019 that the French Arrest was no longer in
place.%®

The attachment was levied to guarantee payment of the damages claim asserted by Brodosplit
due to alleged breach of the Shipbuilding Agreement by Star Clippers. The Parties agree® that
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Statement of Reply and Defence on Counterclaim (Brodosplit), para. 760.

Statement of Defence and Counterclaim (Star Clippers), para. 373; Statement of Reply and Defence on
Counterclaim (Brodosplit), para. 759, 761.

Statement of Defence and Counterclaim (Star Clippers), para. 308; Statement of Reply and Defence on

Counterclaim {Brodosplit);para-759-ff:

Statement of Defence and Counterclaim (Star Clippers), para. 311 and 312; Statement of Reply and Defence on
Counterclaim (Brodosplit), para. 711, 765.
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this Tribunal has jurisdiction in relation to the question whether Brodosplit, in the particular
circumstances of this case, acted unlawfully by levying conservatory attachment on the Royal
Clipper, i.e., in the particular circumstances of this case acted vexatiously or abused its right to
arrest the Royal Clipper.

In addition, the Parties agree % that French law is applicable. This follows from the Brussels
Convention of 10 May 1952 relating to arrest of sea-going ships. The Rome Il Regulation
stipulates that it respects international commitments entered into by the Member States before
the Rome Il Regulation was adopted.%! As such, regard must be had to the provisions on
applicable law contained in the Brussels Convention. Pursuant to Article 6 of the Brussels
Convention, the question whether Brodosplit is liable for damages resulting from the arrest shall
be determined by the law of France, being the country where the arrest was applied for.10?

The Parties also agree that according to French law a party which in anticipation of being
awarded its claim in legal proceedings, decides to levy pre-judgment attachment, will be liable
for damages in case of fault, in particular if he has committed an abuse of right (abus de droit) or
acted with blameworthy levity (une légéreté blamable).1%3

Star Clippers’ claim sub (h)1%* entails compensation for two categories of costs: (i) costs of
arranging a bank guarantee: € 201,027; and (ii) damages claims from guests (both guests on the
Royal Clipper and guests from other Vessels whose itinerary had to be changed last minute in
light of the threat of further attempts to arrest the Royal Clipper or the Star Flyer) in the amount

Star Clippers’ claim sub (i) relates to lost profits.1%> According to Star Clippers, the arrest of the
Vessel has caused a significant drop of bookings. Star Clippers submits that after the events on
19 July 2019, bookings instantly dropped by about 30% relative to the same period in 2018.1%
The number of bookings did not pick up after Brodosplit had been ordered to refrain from
further attachments. Given the competitive nature of the cruise industry and the importance of
a solid track record, it is reasonable to assume that it will take years to repair the reputational

188.
189.
Star Clippers’ claims
190.
of € 895,218.
191.
100

101

102

103

104
105
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Statement of Defence and Counterclaim (Star Clippers), para. 317 ff.; Statement of Reply and Defence on

Counterclaim (Brodosplit), para. 317, 764.

Art. 28: ‘This Regulation shall not prejudice the application of international conventions to which one or more
Member States are parties at the time when this Regulation is adopted and which lay down conflict-of-law rules
relating to non-contractual obligations.’

‘All guestions whether in any case the claimant is liable in damages for the arrest of a ship or for the costs of the
bail or other security furnished to release or prevent the arrest of a ship, shall be determined by the law of the
Contracting State in whose jurisdiction the arrest was made or applied for.’

Statement of Defence and Counterclaim (Star Clippers), para. 322; Statement of Reply and Defence on
Counterclaim (Brodosplit), para. 777, 828.

Statement of Defence and Counterclaim (Star Clippers), para. 353 ff.

Statement of Defence and Counterclaim (Star Clippers), para. 359 ff.; Statement of Rejoinder and Reply to the
Counterclaim {Star Clippers), para. 600 ff.

Opening Statement Star Clippers, sheet 75.

44




damage done. The fact that the number of bookings did not return to the levels pre-arrest after
a return to 'business as usual', shows that the reputational damage has a long lasting impact.
Star Clippers submits that five years is a conservative estimate. The total loss estimated by Star
Clippers amounts to € 43,488,432.

Brodosplit’s defences

Brodosplit’s defences can be summarised as follows:

(a) Brodosplit cannot be held liable, because the attachment was valid and Brodosplit has
not acted vexatiously or abused its right;

(b) Brodosplit cannot be held liable towards Star Clippers, because not Star Clippers (i.e.,
Star Clippers Ltd. (The Bahamas)) is the owner of the Royal Clipper, but SPV R Clipper;

(c) Absence of causal link between the arrest of the Royal Clipper and the alleged loss;

(d) The quantum assessment is incorrect; and

(v) Contributory negligence and Star Clippers failed to mitigate its losses.?’

Ad (a) Liability of Brodosplit

Both parties have presented legal opinions discussing the question whether the attachment
levied by Brodosplit was, in the circumstances of this case, an act showing abuse of right or
blameworthy levity.1%8 The expert on Star Clippers’ side has answered this question in the
positive, the experts on the side of Brodosplit in the negative. For the following reasons the
Tribunal is convinced by the expert for Star Clippers.

Professor Racine quotes in his Opinion (para. 11) a leading specialist in French enforcement law,

See for these defences Statement of Reply and Defence on Counterclaim {Brodosplit), para. 803, 806 ff., 812 ff.,, 824
ff., 890 ff., as well as the follow up discussion in the Statement of Rejoinder on the Counterclaim (Brodosplit), para.

192.
193.
194.
who writes:
‘107
307 -~512.
108

On the side of Brodasplit: Legal opinion drawn up by Mr Bertrand Coste and Mr Patrick Simon (Brodosplit's counsel
in the French arrest and following court proceedings) (Exhibit B-151) and Legal Opinion of Prof. Philippe Thery,
professeur émérite de I'Université Paris !l (Exhibit B-154). On the side of Star Clippers: Legal opinion by Prof. lean-
Baptiste Racine, Professor of Law at Paris-ll and author of "Seizure of boats, ships and aircraft", Répertoire Dalloz de
Procédure Civile, 2014 with G. Payan; first edition 1999) (Exhibit S-84). In addition, Star Clippers has submitted the
following legal literature: Bloch, C. "Chapter 626 Precautionary seizure of vessels: effects of seizure" in
"Enforcement Law and Practice", Dalloz Action, 2018/2019, section 4 (Exhibit SL-10); Racine, J. "Seizure of boats,
ships and aircraft" in "Repertoire of Civil Praocedure", Dalloz, December 2014 (actualisation: December 2019), para.

156°(Exhibit SL=11); Tassel;Y-"Section-10:-Seizure-and-forced-sale-of-vessels-and-boats - Precautionary.measures' in
"Seizure and forced sale of ships and boats", LexisNexis, 18 April 2019, para. 107 (Exhibit SL-12). Also a number of
French court decisions have been submitted.
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Abuse, in the strict sense, however, refers to a particular case, where the action is lawful
but where the creditor exercises his right in a reprehensible manner. %9

Professor Racine summarises in his Opinion {para. 15);:

Criteria for abuse of the right of arrest. The same criteria as for abuses of arrests apply
to arrest of vessels. While intention to harm is certainly an abuse, such a criterion is not a
prerequisite. Any fault in the exercise of an arrest is likely to give rise to the liability of the
arresting party. This is the case when the arresting party commits a blameworthy levity, a
grave recklessness or foolhardiness (see para. 12 above). The court (or the arbitral
tribunal) therefore has to assess the behaviour of the arresting creditor in the light of all
the circumstances of the case.

Professor Racine remarks in his Opinion (para. 24):

The fact that the arrest was carried out while the vessel was at sea with passengers on
board. This is a decisive circumstance for us. {...). Typically, the arrest of vessels concerns
merchant ships carrying goods. In such a situation, arrests are frequent and shippers are
savvy merchants who are able to understand the issues involved in an arrest of the vessel.
it should be recalled that in French case law the abusive nature of an arrest was held
when the arrest was carried out on a vessel with passengers on board.*° (...) The arrest
was carried out on 19 July 2019, at the peak of the tourist season. The purpose pursued
by the arrestor was clearly to discredit Star Clippers to its clientele. (...) All these
consequences of the arrest were to be expected and Brodosplit must have been aware of
them. There is therefore an intent to harm on the part of Brodosplit.

Of the French court cases, the one that most resembles the attachment of the Rayal Clipper
seems to be the Sedov-case, where an attachment of one of the largest sailing ships of the world
was levied on a Friday afternoon while the vessel was used for cultural activities.'!! Professor

Racine writes: 112

The Rennes Court of Appeals noted the abusive nature of the seizure, noting in particular
that it had taken place 'during the prestigious festivities of Brest 2000’ and that the
distraining creditor had 'deliberately sought to put pressure on his debtor through this
highly publicized procedure’ (Rennes, 27 June 2002, DMF 2002. 734, note by Rémery). It is
therefore the circumstances of the seizure that made it possible in this case, and that
make it possible in general terms, to characterise the abusive nature of the seizure.?3

A. Leborgne, Droit de I'exécution, Dalloz, 3éme édition, 2019, n° 480, p. 265.
The Tipasa-case (Aix en Provence Court of Appeal, 10 March 1987, DMF 1988, 1ére esp., p. 545, note H. Tassy),
discussed in para. 15 of the Opinion.

111
112
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This resemblance is not dispelled by the experts for Brodosplit (Opinion, p. 9).
In Seizure of boats, ships and aircraft, in Dalloz 2014, mentioned in footnote 63.
Quoted in Statement of Defence and Counterclaim (Star Clippers), para. 323.



195.

196.

197.

In the present case a large cruise sailing vessel with more than two hundred passengers enjoying
their holidays was attached on a Friday afternoon. Brodosplit must have foreseen that the
matter could not be solved in a few hours and consequently would cause considerable financial
loss of different sorts to Star Clippers and emotional distress to the passengers. The fact that the
itineraries of the Royal Clipper for the subsequent two weeks were unknown to Brodosplit4
cannot justify such an arrest. The claim for which this attachment was levied has been dismissed
in its entirety in the present award. Brodosplit had increased the claim from € 25.8 million to

€ 33 million for purposes of the proceedings in France.'® In the Tribunal’s view, Brodosplit must
have been aware that it was pursuing a claim whose existence was far from certain (and it had
already attached Star Clippers’ bank accounts for € 18 million).

Taking into account all circumstances of the case the Tribunal holds that the attachment was
abusive. The defence is rejected.

Ad (b) Liability. towards Star Clippers?

In its Statement of Defence and Counterclaim (para. 353) Star Clippers has submitted the
following:

_ ___The Royal Clipper is.owned by the_single vessel entity SPV R Clipper Ltd ("SPV R Clipper").
However, Star Clippers (Ltd.) chartered the Royal Clipper and the other clipper vessels,

198.

199.

200:

and administered the bookings for the vessels.

Brodosplit contends that any substantiation by Star Clippers is lacking. In this respect Brodosplit
emphasises Star Clippers’ unclear group structure and recent changes in that structure.
Brodosplit’s contestation that Star Clippers Ltd. would be entitled to operate the Royal Clipper
and/or the other vessels in the Star Clippers group, or administer its bookings, is refuted by Star
Clipper’s Contract of Carriage (Exhibit S-106), which lists the claimant Star Clippers Ltd. as the
carrier and the statement of Star Clippers’ auditors confirming that Star Clippers Ltd. is the
principal trading company of the Star Clippers Group (Exhibit S-107). Moreover, during the
hearing Star Clippers’ expert Mr Petersen confirmed that the entity that had to bear the costs of
passenger compensations and suffered the loss of profits was in his opinion Star Clippers Ltd.!!¢

This is sufficient to convince the Tribunal that Star Clippers is the commercial axis of the Star
Clippers group which earns the profits and suffers the losses. Consequently, it is sufficient for
establishing Brodosplit’s liability vis-a-vis Star Clippers. The defence is rejected.

Ad (c) Causal link

As to the damages, according to French law Star Clippers has to prove a fault, the damage and
the causal link between the two. The damages must be sufficiently certain to be eligible for
compensation. The damage can be current or future. Merely hypothetical eventual damages
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Statement of Rejoinder-on the-Counterclaim-(Brodosplit);-para-337-
Statement of Rejoinder and Reply to the Counterclaim (Star Clippers), para. 542
Hearing Transcript Day 2, p. 188.
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201..

202,

203.

204.

205,

cannot be compensated. The damage caused by the loss of a chance is direct and certain, and so
compensable. In other words, it should be assessed whether the chance lost was worth
something. French case law focuses on the real and serious character of the lost chance. Even a
minimal chance is subject to compensation. The causal link must be direct.!'?

Applying these principles to the case at hand, the Tribunal holds that in principle the heads of
damages mentioned in paras. 190-191 above are eligible for compensation. These damages are
direct consequences of the attachment. The causal link is not broken because these
consequences were also conditioned by commercial decisions of Star Clippers flowing from the
arrest, i.e., the decisions to leave the place of arrest, to change the itineraries of the Royal
Clipper and Star Flyer in order to avoid French waters and possible further arrests, to
compensate the passengers and to post security after the UNUM 19.009 arbitral proceedings.
The Tribunal opines that the attachment was the adequate cause of all these decisions.!8

Brodosplit has alleged that the loss should remain with Star Clippers because it has been caused
by sailing away from the place of arrest. That is unconvincing. Sailing away may have been a
criminal offense, but it is hard to see how that might have caused a pecuniary loss. As an obiter,
the Tribunal adds that it is quite possible that the loss suffered by Star Clippers would have been
higher in case of a prolonged stay of the Vessel at the place of arrest. Star Clippers has alleged
that it would have been time consuming for it to arrange providing securities to back up bank
guarantees, which has not been sufficiently disputed by Brodosplit.

This result is not altered by invoking the maxim of French law nemo auditur suam propriam
turpitudinem allegans,* because such a broad principle of law in itself is not sufficient to solve
concrete cases and is not apt, without further substantiation, to convince the Tribunal that it
would thwart civil liability for abusive attachment in the case at hand.?°

Accordingly, the defence fails.

Ad (d) Quantum assessment

Brodosplit claims that Star Clippers’ quantum assessment of the losses regarding the bank
guarantee, damages claims for guests, loss of profit and interest are incorrect.'?
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118
119

i20
121

Opinion Prof. Racine (S-84), para. 28, 29, 31; Opinion Mr Bertrand Coste and Mr Patrick Simon (B-151), para. 6;
Opinion Prof. Thery (B-154), Section IV.

In the same sense Opinion Prof. Racine (S-84), para. 30-32.

Opinion Mr Bertrand Coste and Mr Patrick Simon (B-151), para. 5.2, who for this reason deny any liability on the
part of Brodosplit; Statement of Reply and Defence on Counterclaim (Brodosplit), para. 821.

See also Opinion Prof. Racine (S5-84), para. 21.

Statement of Reply and Defence on Counterclaim {Star Clippers), para. 825 ff.; Statement of Rejoinder on the
Counterclaim {Brodosplit), para. 437 ff.
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206.

207.

208, Brodosplit has disputed the claim:*24Oneof its defences-is that Star-Clippers-has-not-taken-into

209.

Bank Guarantee.

The Tribunal rejects Brodosplit’s objections to the quantum assessment of the € 201,207 claim
relating to the bank guarantee costs outright, in so far it is based on lack of causal link (see ad (c)
above), and also for the remaining part, because it holds that this claim has been sufficiently
explained and substantiated, in particular after the Statement of Rejoinder and Reply on the
Counterclaim and the Vijverberg Supplemental Counterclaim Report, to which Brodosplit failed
to react in its Statement of Rejoinder on Counterclaim.??

_ Damaqes,daims _f;om__qug._s{; ]

The Tribunal equally rejects Brodosplit's objections to the quantum assessment of the damages
claims from guests in the amount of € 895,218 outright, in so far it is based on lack of causal link
(see ad (c) above), and also for the remaining part. The Tribunal finds the claim relating to
compensation paid to individual guests sufficiently substantiated in the Vijverberg Supplemental
Counterclaim Report.'?3 Similarly, the claims for refund to a charter group and additional
transfers are in the Tribunal’s view sufficiently substantiated in the Vijverberg reports, notably
Exhibits VQ04 and VQO5 thereto.

,,,,,, . Lossof Profits . . . .

account the effect of the COVID-19 pandemic. Relying on the opinion of Professor Thery it
argues that according to the applicable French law this should be done. Another defence is that
the claim does not comply with the requirement of the applicable French law that damages
must be sufficiently certain to be eligible for compensation (see paras. 200-203 above).

Star Clippers has not taken into account the effect of the COVID-19 pandemic because it
contends that the effects of COVID-19 do not absalve the causal relationship between
Brodosplit's actions and the loss claimed. COVID-19 is at best an alternative cause for the
claimed loss of profit in 2020. Referring to Professor Racine’s Opinion (para. 35) it claims that
“under French law, Brodosplit is liable for the loss of profit associated with the loss in the number
of bookings caused by the abusive arrest and the threats of further arrests, also if eventually all
bookings had to be cancelled because of the COVID-19 pandemic.” Professor Racine bases his
opinion on a well-known treatise of the law of obligations.'> He writes as follows:

Yes, COVID-19 presumably severely affects the profits of cruising companies such as Star
Clippers. That, however, is irrelevant for this case. According to the doctrine of
equivalence of conditions, used by French case law, all the elements which have
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Rejoinder on the Counterclaim (Brodosplit), para. 442.
Vijverberg Supplemental Counterclaim Report (Exhibit S-92), Exhibit VSC04.
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Statement of Reply-and -Defence on-Counterciaim-{Brodosplit);para-825-ff:;-Statement-of-Rejoinder-on-the
Counterclaim (Brodosplit), para. 437 ff.
F. Terré, Ph. Simler, Y. Lequette & F. Chénedé, Les obligations, Dalloz, 2019, n°® 923, p. 1004.
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210.

conditioned the damage are equivalent. Famous French scholars wrote that the system of
equivalence of conditions “consists in saying that all causes must be considered as
equivalent with regard to the production of the effect. It is therefore sufficient that the
damage can be linked in some way to the fault of the debtor for him to be held liable”37.
Thus it is sufficient for Star Clippers to evidence the causal relationship between the

arrest and the loss claimed. In our view, under French law, Brodosplit is liable for the loss
of profit associated with the loss in the number of bookings caused by the abusive arrest
and the threats of further arrests, also if eventually all booking had to be cancelled
because of the COVID-19 pandemic.

However, according to the Tribunal this reasoning is not convincing. The text in Terré c.s. reads
as follows: 126

Mais on sait qu'un événement (ici le dommage réalisé) n'a pas qu'une seule cause ; il se
rattache a des causes multiples. Deux systémes pouvaient alors étre soutenus.

Le systéme de I'équivalence des conditions: il consiste a dire que toutes les causes doivent
étre considérées comme équivalentes en ce qui concerne la production de I'effet. Il suffit
donc que le dommage puisse étre rattaché par un lien quelconque a la faute du débiteur
pour que celui-ci en soit déclaré responsable.

Le systéme de la cause adéquate ou cause générique ; parmi les causes qui ont produit un
événement, il faut distinguer : les unes sont prépondérantes ; sans elles, il est certain,
évident, que l'effet ne se serait pas produit; les autres ne sont que secondaires ; méme
sans leur réalisation il est possible que I'effet se soit produit. Pour que le debiteur soit
responsable, il faut que l'inexécution de I'obligation soit vraiment la cause générique du
dommage.

En utilisant les termes « suite immédiate et directe de l'inexécution », le Code semble bien
avoir consacré le second systéme. Et c'est en général la position de la jurisprudence. Le
débiteur doit réeparation du dommage et de tout le dommage qui, sans sa faute, ne se
serait pas immédiatement réalisé . En revanche, il ne doit pas réparation de toutes les
consequences indirectes, qui normalement auraient pu se produire sans sa faute. En
d'autres termes, le systéme de la cause adéquate conduit @ considerer comme préjudice
direct tout dommage objectivement prévisible a partir du fait, le juge tenant compte du
degré de probabilité que pouvait présenter telle conséquence.

It follows from this text that Professor Racine has correctly quoted the definition of the ‘doctrine
of equivalence of conditions’, which however is not the prevalent doctrine in French law,
because that is the ‘systéme de la cause adéquate ou cause générique’ .2’

126
127

See Exhibit 20 to Prof. Racine’s Opinion.
See also Opinion of Prof. Thery, para. 19.,
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214.

As of 16 March 2020, due to COVID-19 restrictions Star Clippers cancelled the cruises on all its
three vessels. The sail dates of the vessels are according to Star Clippers’ Travel Health update as
at 16 November 2020 still cancelled until April 2021.128

The bookings that were lost after the arrest of the Vessel would largely have been for cruises
beyond 16 March 2020.1° As of the date the COVID-19 pandemic occurred (which the Tribunal
for its analysis in this arbitration sets at 16 March 2020) they have not been carried out and if
they had already been paid the payment would have been restituted. That means that not the
arrest of the Vessel but the COVID-19 pandemic is to be deemed the adequate cause of the
claimed loss of profit as of this date.

The Tribunal adds by way of obiter dictum that according to Dutch law — which under the Civil
Code of 1992 no longer follows the doctrine of adequate cause —~ the result would have been the
same. Normally, a loss must be calculated in a ‘concrete’, not an ‘abstract’ manner. That implies
that the court, looking back at the event that has supposedly caused a loss, must take into
account all relevant circumstances of the case. The COVID-19 pandemic is such a relevant
circumstance, which interrupts the causal connection with the prior event.

In respect of the claimed compensation for loss of (future) bookings after 15 March 2020 due to
the-arrest-of-the-Royal Clipper,-the Tribunal finds.these.in addition insufficiently certain. It is true.
that often it is not impossible for a court to estimate a loss that may occur in the future.

215,

216.

However, that requires that it is sufficiently probable that a loss will occur. This is certainly also
true for French law, as is clear from the paras. 200-203 above. It is the Tribunal’s view that in
this particular case it is not possible to estimate with sufficient certainty the reputational
damage, the loss of bookings caused by the arrest of the Vessel and the loss of profits resulting
therefrom over a ‘recovery period’ of five years, as proposed by Star Clippers. Such an exercise
would already have been difficult in itself (how long would the normal exploitation of Star
Clippers’ vessels have been affected by the attachment and the reputational damage caused by
it?). It becomes in the eyes of the Tribunal impossible due to the effects of the COVID-19
pandemic for Star Clippers’ cruise business (e.g. how long will the pandemic affect the normal
exploitation of the vessels and how should the adverse effects of the attachment be
distinguished from those of the pandemic?).

The remaining task for the Tribunal is to assess Star Clippers’ claim for loss of profit incurred in
the period from 19 July 2019 through 15 March 2020.

The Tribunal concludes from the Vijverberg Supplemental Counterclaim Report that the claimed
loss of profit for the period from 19 July 2019 to 15 March 2020 amounts on a net present value
basis to € 4,144,494, which is confirmed by Brodosplit’s expert PwC as Star Clippers’ claim for
this period. 13 As the damage has already occurred over a past, relatively short period of 8

p¥2-]

PwC Second Counterclaim Report (Exhibit B-155), Appéendix B, para. 23 and Exhibit PwC-1042.
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See Hearing Transcript Day 1, pr120/121:
Vijverberg Supplemental Counterclaim Report (Exhibit $-92), Exhibit VSC02: Booking + Rev 2018 — 2025, sum of cells
151 to P51 and Q51/2; PwC Second Counterclaim Report (Exhibit B-155), Appendix D, para 83.

51



217

218.

months, there is according to the Tribunal no need to apply a net present value calculation and
recoverable damages are to be assessed on an undiscounted basis. The undiscounted loss of
profit for the period from 19 July 2019 to 15 March 2020 as assessed by Vijverberg amounts to
€ 4,333,909.1%

Brodosplit submits on the basis of PwC’s Second Counterclaim Report that the losses assessed

by Vijverberg are not properly substantiated and must be dismissed in full, because Vijverberg
has not shown a causal link between the loss it assesses and the alleged abusive arrest of the
Royal Clipper, and has overlooked some key facts in its assessment.*32 In case the Tribunal

would decide that there is a causal link between the arrest of the Royal Clipper and the claimed
loss of profit, Brodosplit submits pursuant to PwC’s findings that on the basis of Vijverberg's
model — corrected for errors and incorrect assumptions — the loss incurred by Star Clippers
would amount to a maximum of € 891,192 which needs to be reduced by the amount that Star
Clippers had to refund to their customers due to cancelations of cruises in 2020.32 PwC assesses
Star Clippers’ undiscounted loss of profit from 19 July 2019 to 15 March 2020 at € 934,526.134

As explained in paras. 197-199 above, the Tribunal accepts as sufficiently substantiated Star
Clippers’ position that also the loss of profit was incurred by Star Clippers Ltd, the respondent in

- this arbitration, and that the decrease in bookings was caused by the arrest of the Royal Clipper

and the threat of further arrests as a consequence thereof. As to assumptions in Vijverberg's
calculations, which are according to PwC unsupported, the Tribunal notes that growth
assumptions, to the extent based on Exhibit VQO6 to the Vijverberg Counterclaim Report, even if
incorrect only have a limited effect as they apply only as of 1 January 2020. The Tribunal accepts
the booking data in combination with Mr Eric Krafft's witness statement in support thereof as
sufficient substantiation of actual passenger bookings until 1 January 2020. As to errorsin -
Vijverberg’s calculations as alleged by Brodosplit:23> the Tribunal accepts Vijverberg’s
explanation of the alleged double counting of the assumed annual growth rate of the average

on board revenues per passenger and notes that again the effect of such mistake, if made,
would only be minimal for the period up to 15 March 2020. PwC'’s criticism of Vijverberg dividing
the year in two unequal parts leading to distortions of the Net Present Value calculation is not
relevant as the Tribunal will assess the claimed loss of profit. Brodosplit failed to explain the
effect, if any, on Vijverberg's calculations of a narrower range of ticket prices. Vijverberg
sufficiently explained the nature of the various tables used for its calculations (notably on the
one hand on an actual income basis and on the other hand on a bookings basis). The Tribunal
agrees with Vijverberg that its approach to profit as referring to incremental profit calculated as
revenues minus variable costs, while ignoring fixed costs, is an acceptable method to calculate
loss of profit.

i31

132
133
134
135

Vijverberg Supplemental Counterciaim Report (Exhibit S-92), Exhibit VSC02: Booking + Rev 2018 — 2025, sum of cells
147 to P47 and Q471/2.

Statement of Rejoinder on the Counterclaim (Brodosplit), para. 476-49S.

Statement of Rejoinder on the Counterclaim (Brodosplit), para. 473-474.

PwC Second Counterclaim Repaort (Exhibit B-155), para. 206. The NPV loss of profit is assessed at € 831,192.
Statement of Rejoinder on the Counterclaim (Brodosplit), para. 494.
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As the Tribunal rejects Brodosplit’s general defences against Star Clippers’ remaining loss of
profit claim, it must now address Brodosplit’s revised assessment of the loss of profit incurred
by Star Clippers for the period of 19 July 2019 through 15 March 2020. Brodosplit's expert PwC
made a revised assessment of Star Clippers’ loss of profit in its Second Counterclaim Report by
correction of certain alleged errors by Vijverberg and adjustment of the assumptions of
Vijverberg regarding: (i) decrease in booking revenues and passengers; (i) variable costs; (iii)
discount rate; and (iv) recovery period.!3¢ Other than with respect to Star Clippers’ total claim
for loss of profit, PwC has not specified the contribution of the corrections of errors and the
adjusted assumptions to the 78.5% reduction of Star Clippers’ calculation of € 4,333,909 to its
revised € 934,526.

The reduction cannot be explained by an adjusted discount rate, as for the Tribunal’s
assessment the damages are to be calculated on a non-discounted basis. It can also not be
explained by the reduction in recovery period, as PwC does not change the recovery percentage
for the first year of the loss (i.e., the year after 19 July 2019). The reduction can also not be
explained by the correction of errors. Two of the three errors (rounding of the decrease in
booking revenues and elimination of double count in calculation of on-board revenues) have a
combined effect of less than 1% on the total claim of Star Clippers and concern corrections that
would only apply as of 1 January 2020, i.e., for 2,5 months of the 8 months period of recoverable
profit [055. 37 The Tribunal considers sucheffect negligible—The third-error-identified by-PwC--

221.

concerns-inappropriate-use-of-the discount-formula,-which.error,.if. made,.is.not relevant as the
damages are calculated on a non-discounted basis.

The reduction can also not be explained by adding variable costs to the Vijverberg model that
according to PwC were omitted. PwC submits that such omission results in a reduction of 16.8%
of Star Clippers’ total claim.'38 PwC assumes, solely based on a single line of explanation in the
2013 audited financial statements of Star Clippers that 50% of its marine operations costs are
directly dependent on the number of passengers, that 50% of such costs are variable, which
would amount to 27.3% of cruise (booking revenues.? Yet, Vijverberg only uses 9.1% for
(variable) food costs and expenses. PwC submits that Vijverberg’'s model underestimated the
level of variable costs by approximately 18.2% of booking revenues. The Tribunal is not
convinced. Marine operations costs are divided between voyage expenses and vessel expenses.
Where it makes sense that voyage expenses are partly dependent on the number of passengers,
it does, without further explanation, not make sense for vessel expenses. The Tribunal is, also
based on Mr Eric Krafft's statement that operations costs are most fixed, maintenance and crew
costs being big items, that the explanation referred to by PwC must be understood to refer to
voyage expenses, also because the examples mentioned are typical examples of voyage
expenses.*® Roughly 50% of voyage expenses in 2012/2013 amounts to 12% of cruise (booking
revenues), which is not materially out of line with the 9.1% variable costs figure for 2019 used

136
137

PwC Second Counterclaim Report (Exhibit B-155), Appendix D, para. 1.
PwC Second Counterclaim Report (Exhibit B-155), Appendix E. The 2019-data used by Vijverberg are actual data.

139
140

PwC Second-Counterclaim-Report-(Exhibit-B-155);-Appendix-D;-para-68:
PwC Second Counterclaim Report (Exhibit B-155), Appendix C, para. 11-12.
Witness Statement Mr Eric Krafft (Exhibit 5-61), para. 18-19.
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224,

225,

by Vijverberg. The Tribunal is accordingly not persuaded by PwC’s argument that Vijverberg
omitted substantial variable costs in its analysis.

That leaves as remaining argument the according to PwC inaccurate decrease in booking
revenues and passengers as used by Vijverberg. PwC submits that: (i) the decrease in booking
revenues amounts to approximately 9.43% to 14.69%, rather than 39.67% (from 2020 onwards
rounded to 40.0%) as calculated by Vijverberg; (ii) the passenger drop based on total bookings
should be 12.34% — 13.93% rather than 37.37% as claimed by Vijverberg; and (iii} the price
effect corresponding to the decrease in revenues and passengers amounts to -0.89% and
3.32%.141

PwC’s main criticism of Vijverberg’s approach is that Vijverberg's calculation is based onlyon a
reduction of next-year revenues, which is then applied to total booking revenues. PwC finds this
approach inappropriate because the calculation ignores the development of same-year
revenues and the weight of the same-year revenues in the total revenues.*? In the Tribunal’s
view, PwC misses the point that in order to determine the effect of an actually occurred
reduction in the number of bookings in week 30 through 52 of 2019 (the weeks after the arrest)
it is Vijverberg's — in the eyes of the Tribunal fair — assumption that almost all loss of revenue
arising from those bookings is next-year revenues. As demonstrated by PwC’s own calculations,
in the years 2017 and 2018 booking for the weeks 30 through 52 resulted for over 95% in next-
year revenues.**3 Moreover, PwC misses the point that the effect of the reduction in bookings,
assumed by Vijverberg to continue over five years, is on both same-year revenue and next-year
revenue for the year bookings in 2020 and beyond, i.e., on total revenue.

In fact, PwC’s own analysis of the decrease in the total booking revenues does not demonstrate
its calculation of the undiscounted loss of profit for the period from 19 July 2019 to 15 March
2020 amounting to € 934,526 to be correct.

PwC starts its assessment by comparing actual total booking revenues for 2017 (€ 38,691,676),
2018 (€ 37,752,494) and 2019 disrupted (€ 33,013,987).14* Based on a linear trend shown by the
total booking revenues in 2017 and 2018, PwC estimates the 2019 undisrupted total booking
revenues to be € 36,453,312, resulting in a loss of € 3,349,325. Such loss must in the Tribunal’s
view be fully attributed to the period from week 30 through week 52.1%> Next, PwC makes in the
Tribunal’s opinion two mistakes in its assessment. First, if one is to extrapolate the effect of loss

141
142
143

144
145

PwC Second Counterclaim Report (Exhibit B-155), para. 128-147, 198-200, and Appendix D.

PwC Second Counterclaim Report (Exhibit B-155), Appendix D, para. 26.

PwC Second Counterclaim Report (Exhibit B-155), Appendix D, para. 26. For 2018 2.9% (427,431/14,488,882 x
100%) and for 2019 4,5% (630,865/14,159,826 x 100%). '

PwC Second Counterclaim Report (Exhibit B-155), Appendix D, para. 36 ff.

PwC Second Counterclaim Report (Exhibit B-155), Appendix D, para. 26, demonstrates that total booking revenues
in CW 1-29 of 2017 and 2018 {respectively € 23,775,623 and € 22,7881,813) amount to respectively 61.5% and
60,6% of total revenue over those years. If, as assumed by PwC, total booking revenues over 2019 would have been
€ 36,453,312, total revenue over CW 1-29 of 2019 would at least have been {at 60%) € 21,871,987. In fact, total
revenue over CW 1-29 of 2019 was higher at € 22,679,503 and therefore any loss over the whole year must be
incurred in CW 30-59.
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of revenue in week 30 through week 52 to 2020 and beyond, one must not, as PwC did, take the
loss as a percentage of the expected total turnover for the whole of 2019, but as a percentage of
next-year turnover for week 30 through week 52. in PwC’s calculation, the loss is wrongly
diluted over the whole of 2019. As a result, the loss would represent for the purpose of
calculation losses in 2020 and beyond not 9.4%, but rather still 25.5% of total revenue, instead
of the 40% used by Vijverberg in its model.'? Second, PwC applies the percentage of 9.4% as
from week 29 of 2019 as opposed to week 1 of 2020 as in the Vijverberg model.**” This results in
an artificial reduction of the actual loss of bookings for week 30 through week 52 of 2019, which
was assumed by PwC for the calculation of its percentage for future losses to amount to

€ 3,349,325, but then subsequently for the calculation of the loss over that period reduced to
€1,267,829.148

226. In PwC's correction of Vijverberg’s approach to assessing the decrease in passengers, a similar
discrepancy occurs. A passenger drop of 2,432 as assumed by PwC amounts to a 31.1%
reduction over week 30 through week 52 of 2019.1*° As a result, the loss would represent for
the purpose of calculation losses in 2020 and beyond not a 12.34% reduction in passengers, but
rather a 31.1% reduction, instead of the 37.37 % used by Vijverberg in its model. As a corollary
to these calculations, PwC concludes to a mathematically implied increase in price of 3.32%

instead of Vijverberg’s assumed decrease of 5%.°°

227.__PwC (and.Brodosplit).have failed to persuade the Tribunal that the approach adopted by

N

Vijverberg to calculate the loss of profit incurred by Star Clippers for the weeks 30 through 52 of
2019 is materially incorrect. By changing certain assumptions, PwC is able to arrive at a
considerable reduction of compensable loss of profit. The Tribunal is, however, not convinced
that such changes are justified. There may be some inaccuracies in extending the numbers for 2
% months into 2020, but the Tribunal is not convinced that such accuracies would have material
effect on the compensable loss of profit. The same applies to the assertion that the loss of profit
would need to be reduced by the amount that Star Clippers had to refund to their customers
due to the cancelations of cruises after 15 March 2020.*5! Absent alternative calculations
provided by PwC (or a spreadsheet of the PwC model to allow the Tribunal to make alternative
calculations), the Tribunal determines, taking into consideration the various uncertainties
referred to by PwC in the Vijverberg model, the sufficiently proven loss of profit to be
compensated by Brodosplit to Star Clippers for the period 19 July 2019 through 15 March 2020
to be € 4 million.

Interest
146 Representing € 3,439,325 /(3,439,325 + 10,068,041) = 0.2546 x 100%.
147 PwC Second Counterclaim Report (Exhibit B-155), Appendix D, para. 48.
148 Referring to 9.4 / 25.5 x 3,439,325.
148 PwC Second Counterclaim Report {Exhibit B-155), Appendix D, para. 49 ff, representing 2,432 / (2,432 + 5392) =
0.3108 x 100%.
150 PwC Second-Counterclaim-Report-(Exhibit-B-155);-Appendix-D;-para-56 ff.

151 Statement of Rejoinder on the Counterclaim (Brodosplit), para. 504; PwC Second Counterclaim Report (Exhibit B-

155), para. 195, and Appendix D, para. 81.
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231.

Star Clippers claims over the awarded amounts statutory interest on the basis of Article 1231-7
of the French Civil Code and Articles L313-2 and L313-3 of the French Monetary and Financial
Code as of 19 July 2019 or any other date deemed appropriate by the Tribunal up to the date of
full payment. In accordance with Article 1231-7 of the French Civil Code, French statutory
interest must be applied as from the date of the arbitral award, unless the Tribunal decides
otherwise. Brodosplit submits that there is no reason to deviate from the general rule, which
means that the interest should be calculated as from the date of the arbitral award.?>2 The
Tribunal finds that in the circumstances of this case interest pursuant to Article 1231-7 of the
French Civil Code must be awarded as of 8 May 2020, the date Star Clippers instituted its
counterclaim in this arbitration.’>? Interest as requested will therefore be awarded as of 8 May
2020.

Ad (e) Contributory nealigence or failure to mitigate losses?.

This defence is based on the contention that Star Clippers should have posted security. This
defence has already been rejected in principle in para. 181 above. In this case it also fails
because Star Clippers has set out'® that posting security on Friday afternoon or even on short
term after the weekend was not possible, which has not been disputed by Brodosplit other than
by unsubstantiated allegations.'>® :

Conclusion

The conclusion is that the claims sub (h) will be awarded in full for € 1,096,245 and the claim sub
(i) will be awarded for € 4,000,000, both amounts to be increased by statutory interest on the

-basis of Article 1231-7 of the French Civil Code and Articles £313-2 and L313-3 of the French

Monetary and Financial Code as of 8 May 2020.

Injunction on the basis of Article 9.1 of the Shipbuilding Agreement
The requested relief reads as follows:

0) Order Brodosplit to refrain from:

(i) bringing any specifications, plans and working drawings, technical
descriptions, calculations, test results and other data, information and
documents concerning the design and construction of the Vessel to the
attention of third parties without the prior written consent of Star Clippers,
and

(ii) building another vessel for anyone other than Star Clippers based on the
drawings provided by Star Clippers;

VlSZ
153
154
155

See, e.g., Cour de Cassation 18 January 1989, 87-18.081, Bulletin 1989 1 N° 32 p. 21.
Statement of Rejoinder and Reply to the Counterclaim (Star Clippers), para. 574.
Statement of Rejoinder on the Counterclaim (Brodosplit), para. 509.
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(k) Order Brodosplit to pay Star Clippers an immediately payable penalty of EUR
25,000,000 for each whole or partial non-compliance with the order mentioned
above under (j).

232. This claim is based on Article 9.1 SA, which reads as follows:
ARTICLE 9: PROPERTY
(a) General Plans, Specifications and Working Drawings

9.1 Each Party shall retain all rights on the specifications, plans and working
drawings, technical descriptions, calculations, test results and other data
information and documents concerning the design and construction of the Vessel
in amount in which the relevant Party has possessed such rights before execution
of this Contract and in amount which the relevant Party has developed the said
documentation, calculations, etc., as said above within period up to the Vessel’s
delivery.

Builder undertakes therefore not to bring them to the knowledge of third parties,
without the prior written consent of Buyer.

The Builder acknowledges that it is the Buyer’s proprietary knowledge which

forms the integral part of the désign of the Vessel The Builder-agrees not to-build
another Vessel for anyone other than the Buyer based on the drawings provided
by the Buyer.

Star .Clippers’ Position.

233.  Star Clippers submits that the conceptual design of the Vessel was only disclosed to Brodosplit
after Brodosplit signed a non-disclosure agreement. Pursuant to this NDA, which is still in full
force and effect, Brodosplit agreed to keep “any information of any kind disclosed by Star
Clippers for the purpose of work to be carried out by Contractor related to the Project”
confidential and also undertook “not to make use of the confidential information given by Star
Clippers for the construction of any other sailing cruise vessel.”**® To further ensure
confidentiality of the proprietary knowhow Article 9.1 SA was included, from which it follows
that Brodosplit is under an obligation to: (i) not disclose any information or documents
concerning the design and construction of the Vessel to any third party without the prior written
consent of Star Clippers; and {ii) not build another vessel for anyone other than Star Clippers
based on the drawings provided by Star Clippers.'>” As Star Clippers made clear in its Statement
of Rejoinder and Reply to the Counterclaim, it seeks an order for specific performance of
Brodosplit's contractual obligations; it does not seek to establish any infringement of its
proprietary rights in this arbitration.2>®

156——Statement of Rejoinder'and Reply on the Counterclaim-(Star Clippers);-para-626;-and-Exhibit-5-98:
157 Statement of Rejoinder and Reply on the Counterclaim {Star Clippers), para. 629, 631-636, 646.
158 Statement of Rejoinder and Reply on the Counterclaim (Star Clippers), para. 639-645.
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According to Star Clippers, Article 9.1 SA survived the termination of the Shipbuilding
Agreement. There is no indication that the Parties intended that upon a termination of the
Shipbuilding Agreement, Brodosplit would be at liberty to freely disclose all the (confidential)
information concerning the design and construction of the Vessel including all of Star Clippers'
proprietary information. Likewise, there is no indication that the parties intended that upon a
termination of the Shipbuilding Agreement, Brodosplit would be allowed to build vessels for
third parties based on the drawings provided by Star Clippers.1%°

Star Clippers asserts it has sufficient legal interest in the requested remedy. Mr Debeljak,
Brodaosplit’s CEOQ, launched his own cruise line, Tradewind Voyages, who started offering cruises
with the Vessel early 2021 and expects to expand its fleet in the next couple of years with a
number of sister vessels. Moreover, Brodosplit's suggestion that it is not bound by Article 9.1
because of the termination of the Shipbuilding Agreement or that the design documents Star
Clippers are unfit for use in new shipbuilding projects provide a legitimate interest in the
requested remedy.!°

Star Clippers argues that subjecting compliance with an order of a tribunal to penalty does not
amount to the agreement between parties. It is in fact a common and entirely legitimate means
of incentivising compliance, which in this case is an appropriate and necessary incentive. As to
the amount of the penalty, Star Clippers submits that a steep penalty is necessary in order to
remove any financial incentive on part of Brodosplit to use or share the proprietary information
of Star Clippers and the design documentation represents significant value to Star Clippers.16!

Brodosplit’s Position

Brodosplit submits that Article 9.1 SA does not afford unlimited proprietary rights to Star
Clippers on any specifications, plans, drawings etc. concerning the design and construction of
the Vessel. From the express wording of Article 9.1 it is apparent that Star Clippers' rights
protected by said provision, are limited to Star Clippers' own specifications, plans and working
drawings, technical descriptions, etc. Moreover, Star Clippers provided Brodosplit with
incomplete and outdated design drawings. Article 9.1 SA expressly limits Brodosplit's obligations
to the defined term "Vessel", i.e., a sailing passenger vessel with the specifications and main
characteristics as described in Article 1 thereof. The prohibition to build another Vessel “based
on the drawings provided by the Buyer” merely makes clear that Brodosplit may not use any of
the design documents provided by Star Clippers for the building of another Vessel. The use of
the drawings provided by Star Clippers in any new shipbuilding project would, however, in fact
be impossible, since these drawings are incomplete, outdated and non-compliant with currently
applicable rules and regulations.16?

159
160
161
162

Statement of Rejoinder and Reply on the Counterclaim (Star Clippers), para. 637.

Statement of Rejoinder and Reply on the Counterclaim {Star Clippers), para. 628-630.

Statement of Rejoinder and Reply on the Counterclaim (Star Clippers), para. 647-650.

Statement of Reply and Defence on Counterclaim (Brodosplit), para. 908, 918; Statement of Rejoinder on
Counterclaim (Brodosplit), para. 536-551.
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240:

241.

According to Brodosplit, without any indication that the obligations contained in Article S.1 SA
would survive the termination of the Shipbuilding Agreement — which the Shipbuilding
Agreement does not stipulate — it must be concluded that the obligations in Article 9.1 are no
longer in force due to the termination of the Shipbuilding Agreement.® In fact, Article 18.2 SA,
which provides that the parties are discharged from all obligations if the Shipbuilding Agreement
would not become effective, indicates otherwise.164

Further, as there is no reason to believe or suspect that Brodosplit would act in breach of Article
9.1 SA, Star Clippers lacks sufficient legitimate interest to pursue its counterclaim.!6> The mere
existence of a contractual obligation is in itself insufficient; an additional cause for action is
required. Brodosplit submits that Star Clippers does not provide any reasonable basis to assume
that it has laid the keel for a sister vesse! of the Vessel or for a new build on basis of Star
Clippers' drawings or design. Also, there is no reason to assume that Brodosplit is building or
contemplates to build a sister vessel for a third party.16®

Finally, Brodosplit asserts it is unacceptable to impose a penalty which the Shipbuilding
Agreement does not provide for as per the Parties' intentions and agreement. Moreover,
Brodosplit would comply voluntarily and the requested penalty is excessive, disproportionate
and unsubstantiated. %7

For these reasons, Star Clippers' counterclaims sub (j) and (k) must be denied in full.

242.

243,

The Tribunal’s reasoning.and decision

The Parties opinions on the proper meaning of Article 9.1 SA differ considerably. According to
Star Clippers, it requires Brodosplit to not disclose any information or documents concerning the
design and construction of the Vessel to any third party without the prior written consent of Star
Clippers and to not build another vessel for anyone other than Star Clippers based on the
drawings provided by Star Clippers. Brodosplit submits that its non-disclosure obligation is
limited to proprietary information of Star Clippers and that the agreement to not build is limited

_ to a Vessel, i.e., a Sailing Passenger Vessel with the specifications and main characteristics as

described in Article 1 SA.

The Tribunal will therefore first address the drafting history and interpretation of Article 9.1 SA,
followed by an analysis whether the provision survived termination of the Shipbuilding
Agreement. Thereafter, it will discuss the lack of legitimate interest as invoked by Brodosplit and
Brodosplit’s objections to the requested penalties.

163
164
1585
166

Statement of Reply and Defence on Counterclaim (Brodosplit), para. 914.

Statement of Rejoinder on Counterclaim (Brodosplit), para. 526.

Statement of Reply and Defence on Counterclaim (Brodosplit), para..916.

Statement of Reply and Defence on Counterclaim (Brodosplit), para..919-921; Statement of Rejoinder on

167

Counterclaim-(Brodosplit);para-529-534:

Statement of Reply and Defence on Counterclaim (Brodosplit), para, 930-934; Statement of Rejoinder on
Counterclaim (Brodosplit}), para. 552-559.
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The drafting history.

244. The first draft of the Shipbuilding Agreement by Star Clippers provided in Article 7 {Property) in
respect of General Plans, Specifications and Working Drawings: 168

7.1

Buyer retains all rights on the specifications, plans and working drawings,
technical descriptions, calculations, test results and other data information and
documents concerning the design and construction of the Vessel. Builder
undertakes therefore not to bring them to the knowledge of third parties, without
the prior written consent of Buyer.

The Builder acknowledges that it is the Buyer’s proprietary knowledge which
forms the integral part of the design of the Vessel. The Builder agrees not to build
another similar Vessel for anyone other than the Buyer.

245. On 20 September 2014, Brodosplit sent a second draft of the Shipbuilding Agreement in the
form of a mark-up of the earlier draft.1®° Article 7.1 (renumbered to Article 9.1) was amended as

follows:170

9.1

Buyer Each Party shall retains all rights on the specifications, plans and working
drawings, technical descriptions, calculations, test results and other data
information and documents concerning the design and construction of the Vessel-
In amount in which the relevant Party has possessed such rights before execution

"of this Contract and in amount which the relevant Party has developed the said

.documentation, calculations, etc., as said above within period up to the Vessel’s
delivery.

Buder-tnagaertakea h o n BEIE-EHaMR 2 - odaa

Brodosplit’s comment to the suggested changes was: “Builder proposes fair division of property
in sense that each party owns what they bring and/or create in the project.”

246. Inthe final version of the Shipbuilding Agreement as agreed between the Parties, the first
sentence of Article 7.1 was agreed as proposed by Brodosplit, but the second and third sentence
were re-introduced.

168 Exhibits B-115 and S-86.

169 Exhibit S-087.
170 Deletions shown by strikethrough, additions shown by underlining.
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Interpretation of Article 9.1

247. The Tribunal has not found any conclusive evidence in the record of a common subjective
intention of the Parties regarding Article 9.1 in the negotiations leading to conclusion of the
Shipbuilding Agreement and such common intention can also not be discerned from the
submissions of the Parties. It is therefore up to the Tribunal to assess the meaning and scope of
the provision. As to the standard to be applied, the Tribunal refers to paras. 129-130 above.

248. The first draft of what became Article 9.1 SA provided for a system whereby all data,
information and documents concerning the design and construction of the Vessel would be
retained by Star Clippers. Therefore, without Star Clippers’ prior written consent, Brodosplit was
not to bring them to the knowledge of third parties. In view of its acknowledgement that Star
Clippers proprietary knowledge forms the integral part of the design of the Vessel, Brodosplit
was not to build another similar Vessel for anyone other than the Buyer.

249. The Tribunal notes that there is a discrepancy between the text of Article 7.1 in the document
that is considered by both Parties to be the first draft as provided by Star Clippers’* and the
text of Article 7.1 prior to its revision by Brodosplit in its mark-up of 19 September 2014 (which
is, according to Star Clippers, a mark-up of the first draft).}’2 The last sentence in the first draft

- -reads-“The Builder agrees-not-to-build another similar-Vessel for anyone-other.than.the Buyer”,.
whereas the last sentence (deleted by Brodosplit in its mark-up) reads “The Builder agrees not to

build another Vessel for anyone other than the Buyer based on the drawings provided by the
Buyer”. The Parties have not elucidated on the meaning or background of the change of
“another similar Vessel” to “another Vessel ... based on the drawings provided by the Buyer”.

250. In its mark-up, Brodosplit introduced a division of property rights in sense that each party will
own what they bring and/or create in the project, and proposed to delete its confidentiality
obligation and its obligation not to build another Vessel. It appears from the Shipbuilding
Agreement as concluded between the Parties that the division of property rights was accepted
by Star Clippers, but the deletion of Brodosplit's confidentiality and the not-build obligations
was not and Brodosplit accepted re-insertion of the same text of the confidentiality obligation
and the obligation not to build another Vessel.

251. The Parties agree that pursuant to Article 9.1 SA Brodosplit is not allowed to build another
Vessel for anyone other than Star Clippers based on the drawings provided by Star Clippers, but
differ whether it applies, as argued by Star Clippers, more broadly to not building any vessel
based on the drawings provided by Star Clippers and whether it entails, as argued by Brodosplit,
that Brodosplit may only not use any of the design documents provided by Star Clippers for the
building of another Vessel.

1 Exhibit B-155 as referred to in Statement of Reply and Defence on Counterclaim {Brodosplit), para. 75, and Exhibit

$-86'asreferred to'in'Statement of Rejoinder and-Reply on-the-Counterclaim-(Star-Clippers); para-57-
172 Exhibit S-27 as referred to in Statement of Reply and Defence on Counterclaim (Brodosplit), para. 77 and Exhibit S-

87 as referred to in Statement of Rejoinder and Reply on the Counterclaim (Star Clippers), para. 58.
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252,

253.

254.

The Tribunal holds that where in the first draft of the Shipbuilding Agreement the phrase “not to
build another similar Vessel” could reasonably be understood to mean not to build another
vessel similar to the Vessel, such wider meaning is, without further explanation, which was not
given by Star Clippers, not apparent from the phrase “not to build another Vessel ... based on the
drawings provided by the Buyer”. That wording could, absent indications of another meaning, in
the Tribunal’s view reasonably be understood by Brodosplit and thus must be understood to
mean that Brodosplit could — as per the definition in the first recital of the Shipbuilding
Agreement — not build a Sailing Passenger Vessel with the specifications and main

characteristics as described in Article 1 SA based on the drawings provided by Star Clippers.

The agreed not-build obligation does not prohibit Brodosplit to build a Vessel, as long as such
Vessel is not based on the drawings provided by Star Clippers. The Tribunal disagrees with
Brodosplit that this would entail that Brodosplit may only not use the preliminary design
drawings provided by Star Clippers. First, Star Clippers has also delivered detailed design
drawings for masts and rigging. Second, limiting the agreed prohibition to non-use of Star
Clippers’ preliminary design drawings takes away all meaning to the clause as the Vessel was in
fact constructed using the basic design and detailed design drawings made by Brodosplit on the
basis of the preliminary design drawings provided by Star Clippers and not by using these
preliminary design drawings themselves. In the first draft, where Star Clippers retained all rights
on data, information and documents concerning the design and construction of the Vessel,
Brodosplit acknowledged that it is Star Clippers’ proprietary knowledge which forms the integral
part of the design of the Vessel and agrees not to build another similar Vessel for a third party.
The language of the revised version of the first draft suggests that the rather absolute
prohibition to build a similar Vessel was somewhat relaxed in that Brodosplit was allowed build
a Vessel as long as it is not based on the drawings provided by Star Clippers (which is, according
to the previous sentence, integral part of the design of the Vessel, which design is according to
the first sentence of the clause owned by Star Clippers). in the Tribunal’s view this relaxation
would allow Brodosplit to build similar Vessels, but based on a completely new design. When
Brodosplit accepted re-introduction of these last two sentences in Article 9.1 without any
amendment after introducing a division of ownership of the data, information and documents
concerning the design and construction of the Vessel, it must reasonably have understood that
it could not use its own design drawings to build another Vessel, as these drawings are largely
based on the drawings provided by Star Clippers and that Star Clippers would understand the
provision in this way. Had Brodosplit wished to {imit the scope of the not-build obligation in the
last two sentences to the use of drawings provided by Star Clippers, it should have proposed a
clarification to this effect. There is no evidence in the record that it did do so.

In the Tribunal’s view, similar considerations apply to Brodosplit’s confidentiality obligation. in
the first draft of the Shipbuilding Agreement, Brodosplit’s confidentiality obligation was a clear
corollary of Star Clippers’ ownership of the data, information and documents concerning the
design and construction of the Vessel. It was therefore that Brodosplit undertook not to bring
“them”, i.e., all the data, information and documents concerning the design and construction of
the Vessel, to the knowledge of third parties. When Brodosplit accepted re-introduction of the
second sentence in Article 9.1 without any amendment after introducing a division of ownership
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255.

of the data, information and documents concerning the design and construction of the Vessel, it
must reasonably have understood the “them” which it undertook not to bring to the knowledge
of third parties still to refer to all the data, information and documents concerning the design
and construction of the Vessel and that Star Clippers would understand the provision in that
way. This assumption is in the Tribunal's view not refuted by the repeated inclusion of the word
“therefore”, also because in the next sentence Brodosplit expressly acknowledges that the Star
Clippers’ proprietary knowledge forms the integral part of the design of the Vessel, which was in
large part (basic and detailed design) to be performed by and thus became property of
Brodosplit. Star Clippers therefore had a clear interest in controlling confidentiality of the design
of the Vessel. Again, had Brodosplit wished to limit the scope of its confidentiality obligation to
rights retained by Star Clippers, it should have proposed a clarification to this effect. There is no
evidence in the record that it did do so.

In sum, pursuant to Article 9.1 SA, Brodosplit shall:

(a) not bring the specifications, plans and working drawings, technical descriptions,
calculations, test results and other data, information and documents concerning the
design and construction of the Vessel to the knowledge of third parties, without the prior
written consent of Star Clippers; and

(b) not build another Sailing Passenger Vessel with the specifications and main

256.

257.

258.

characteristics as described in Article 1 of the Shipbuilding Agreement for anyone other
than Star Clippers based on the drawings provided by Star Clippers.

The Tribunal notes that Star Clippers in its prayer for relief (j){i} requests an order for Brodosplit
to refrain from bringing data, information and documents concerning the design and
construction of the Vessel to the attention of third parties. Star Clippers provided no explanation
for this deviation from the wording of the agreement and the Tribunal will therefore consider
Star Clippers’ requested relief on the basis of the wording of the Shipbuilding Agreement.

The next issue is whether Brodosplit's obligations under Article 9.1 SA survived after termination
of the Shipbuilding Agreement.

Article 9.1 and termination of the Shipbuilding Agreement

The Tribunal — interpreting the Shipbuilding Agreement, which is silent on this point — follows
Star Clippers’ contention that the obligations have survived the termination of the contract. The
nature of the obligations points in that direction. There is no indication that the parties intended
that upon a termination of the Shipbuilding Agreement, Brodosplit would be at liberty to freely
disclose all the (confidential) information concerning the design and construction of the Vessel.
Likewise, there is no indication that the parties intended that upon a termination of the
Shipbuilding Agreement, Brodosplit would be allowed to build vessels for third parties based on
the drawings provided by Star Clippers.
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259.

260.

261.

262.

263.

This is corroborated by another indication. On 1 April 2014, the Parties have concluded a Non-
disclosure Agreement relating to ‘confidential information’ meaning ‘information of any kind
disclosed by Star Clippers for the purpose of work to be carried out by [Brodosplit] related to the
Project’.1”? This Agreement, which is subsequently replaced by Article 9.1 SA,*" states (Article
il1) that Brodosplit undertakes not to make use of any confidential information given by Star
Clippers for the construction of any other sailing cruise vessel and {Article 1V) that the

obligations set forth in the Agreement shall apply for a period of ten years from its signature.
This makes it probable that the parties have intended that the related obligations in Article 9.1
would survive the termination of the Shipbuilding Agreement.

The Tribunal is not persuaded by Brodosplit’s argument that in case of a termination of the
agreement continued application of Article 9.1 is unjustified, because Brodosplit would then not
have received any consideration for its limitation to build new vessels for other parties. As Star
Clippers rightly points out, if the provision would not be upheld Brodosplit would be able to use
Star Clippers' proprietary knowhow to build vessels without any consideration. The Tribunal is
also not persuaded by Brodosplit’s reference to Article 18.2 SA. The contract becoming null and
void if preliminary requirements are not met, and the Parties being discharged of all obligations
as a result thereof, has no bearing on the interest of Star Clippers to protect its proprietary
knowhow after it has granted Brodosplit access thereto pursuant to the Shipbuilding Agreement
that has entered into force. '

Accordingly, the Tribunal holds that Brodosplit’s obligations under Article 9.1 SA survived
termination of the Shipbuilding Agreement.

Legitimate Interest

As to the requirement that Star Clippers must have a legitimate interest in its claims regarding
Article 9.1 SA, the Tribunal is not persuaded by Brodosplit’s defence that Star Clippers claim
amounts to a mere affirmation of the contents of Article 9.1 SA and that there is no need for
such affirmation as Brodosplit has always and will always comply with the provision.

Where Brodosplit reproaches Star Clippers for not substantiating its reason to believe that
Brodosplit will breach its obligations under Article 9.1 SA’, Brodosplit restricts itself to a mere
denial without providing any information about its actions and intentions. It has not denied that
it has laid the keel of a similar new vessel. it has not denied that Mr Debeljak launched his own
cruise line, Tradewind Voyages, to operate the Vessel. Tradewind Voyages itself announced that
it has three similar vessels in its order book.17> Moreover, Brodosplit advocates a more
restrictive interpretation of its confidentiality and not-build obligations than Star Clippers’
position (and the Tribunal’s interpretation above).
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Exhibit $-98.

Statement of Rejoinder on the Counterclaim (Brodosplit), para. 540.
Exhibit S-104.




264. In view of these circumstances, the Tribunal holds that Star Clippers has sufficient interestin its
claims regarding Article 9.1 SA.

Penalty

265: The Tribunal does not accept Brodosplit’s argument that imposing a penalty for the case of non-
performance of a contractual obligation is unjustified as it would amount to a deviation from the
Shipbuilding Agreement. Article 1056 DCCP grants the power of the courts in Article 611a
thereof to impose a penalty for non-compliance to arbitral tribunals. [t concerns a
supplementary order to put pressure on a debtor to comply with an order granted in the arbitral
tribunal’s award. The Tribunal finds in the given circumstances and given the interests at stake
for Star Clippers, and taking into consideration Brodosplit's assurance of voluntary compliance,
the penalties requested by Star Clippers reasonable.

Conclusion
266. The Tribunal will award the relief regarding Article 9.1 SA as follows::

The Tribunal:

(i)  orders Brodosplit to refrain from:

(i) bringing any specifications, plans and working drawings, technical
descriptions, calculations, test results and other data, information and
documents concerning the design and construction of the Vessel to the
knowledge of third parties, without the prior written consent of Star
Clippers; and

(ii) building another Sailing Passenger Vessel with the specifications and main
characteristics as described in Article 1 of the Shipbuilding Agreement for
anyone other than Star Clippers based on the drawings provided by Star
Clippers;

(k) orders Brodosplit to pay Star Clippers an immediately payable penalty of
€ 25,000,000 for each whole or partial non-compliance with the order mentioned
above under (j).

XV. Conditional claim for Compensation of Buyer’s Supplies
267. The requested relief reads as follows;

(1) In case the Tribunal dismisses the relief sought by Star Clippers under (b), order
Brodosplit to pay EUR 7,846,338 to be increased by statutory interest on the basis
of Article 6:119 DCC as of 25 June 2019 or any other date deemed appropriate by

the_Tribunal .up_to_the date_of full payment.
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268.

269.

270.

271.

272.

Star Clippers’ request for relief is based on the sixteen heads of claim mentioned in para. 381 of
its Statement of Defence and Counterclaim. Of these, the numbers 3-14 belong to the Buyer's
Supplies Group 2, which according to Article 8.1 is not included in the Contract Price. Brodosplit
admits that it must pay for the items, although it does not accept the amounts of a number of
these items.’6 This will be discussed in para. 272 below.

The items 1,2, 15 and 16 relate to (1) design costs, (2} workshop drawings, (15) onsite project
management and supervision and (16) cost of service technicians during start-ups, tests and trials, in
respect of which the Tribunal decides as follows:

""""""""" 4Description Costsin€ | Costsin€
) claimed awarded
1. | Design costs ’ 558.361 0
" 2. | Workshop drawings for masts and rigging _ | =~ 205470 | . 0
. 15. | Onsite project management 1.187.000} O
. 16. | Cost of service technicians during start- : 41.560 0
| ups, tests and trials ‘ e ,
TOTAL R 1. 1,992,391, 0

For the compensation of these costs, which is not foreseen in the contract in so far as they
exceed the limits of the Buyer's Supplies Group 1 (for which Brodosplit was under an obligation
to pay € 7 million in four instalments!?’?), Star Clippers relies on Articles 6:272 DCC (value of
performances not due) and 6:211 DCC (unjust enrichment). Brodosplit has disputed that it has
to compensate Star Clippers for these heads of claim.

The Tribunal accepts this defence. The Shipbuilding Agreement is an elaborate agreement,
concluded between commercial parties of comparable economic weight and expertise, assisted
by accomplished legal counsel. The agreement contains a precise allocation of costs to be borne
by the respective Parties in connection with Buyer's Supplies. It also contains detailed rules on
grounds for termination and the financial consequences of termination. The costs claimed by
Star Clippers under the items 1,2, 15 and 16 are not of a type or nature that deserve a special
treatment on the basis of (non-mandatory) statutory provisions that would lead to a
modification of the contractual regulation between the Parties.

The Tribunal will now briefly discuss the other heads of claim based on the schedule in para. 669
of Star Clippers’ Statement of Rejoinder and Reply to the Counterclaim, in respect of which the
Tribunal decides as follows:

176
177

Statement of Reply and Defence on Counterclaim, para. 942,
Article 8.1 SA.
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Description Cos?s in€ Costsin €
) e i claimed awarded
3. | Construction of masts, yards, rigging by 3,421,984 3,421,984
BSO
‘4. | Standing and running rigging equipment 1,197,373 1,197,373
" preparation and installation, other ' '
equipment and work from Choren
‘5. | Halyard winches, snubbing winches and 247,153 247,153
| control boxes o ol
'6. | Sails, sail control system, sail hydraulic 450,884 450,884
system
‘7. | Decorative artwork, painting, art pieces | 21,865| 21,865
| 8.- | Four sports boats ST I 378,017 ¢ 378,017
9. | Lubricant oils 83,573 2,600
1110, | Four life rafts, one training raft and four 22,572 22,572
_cradles _ :
| 11, |.Bow sprit net (including transport) 5,800 5,800
12. | LRIT and SASS system 1,816 1,816
—|-13..|.Detergent and dispensing equipment.___ | _ 17,285 17,285 _
14: | EVA dosing pumps ' - . 5625 ... 5,625,
' TOTAL 5,853,947 5,772,974

Ad3.

According to Brodosplit'’2 Star Clippers admits that it has not actually incurred the amount of

€ 3.421.984 because it still owes an amount of € 1,000,000 to BSO under the Supply Agreement.
To date, Star Clippers has — according to its own submission only incurred costs in the amount of

€ 2,421,984, Star Clippers, however, announces that it will pay the outstanding instalment of €
1,000,000 to BSO under the Supply Agreement if the Tribunal in this arbitration finds that
Brodosplit validly terminated the Shipbuilding Agreement. In view thereof, Brodosplit agrees
with Star Clippers' calculation for this item. There was no further discussion on this item. The
Tribunal assumes that Star Clippers will also pay the outstanding instalment of € 1,000,000 to
BSO in the situation (ascertained by this Award) that Star Clippers validly terminated the

Shipbuilding Agreement. The claim for this amount is awarded.

Ad4.

Star Clippers’ contentions'’® are convincing to the Tribunal (rather than Brodosplit’s reaction ).
The claim for this amount is awarded.

178

179
180

Statement of Reply-and-Defence-on-Counterclaim-(Brodosplit);-para-969:

Statement of Rejoinder and Reply to the Counterclaim (Star Clippers), para. 681 ff..
Statement of Rejoinder on the Counterclaim (Brodosplit), para. 602 ff.
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Ad 5.

There has been no discussion on this item. The claim for this amount is awarded..

Ad6.

Star Clippers’ contentions'8 have not been sufficiently disputed by Brodosplit, whose estimate
would lead to an amount of € 368,879.182 The claim for this amount is awarded.

Ad7.

This amount is not in dispute between the Parties. The claim for this amount is awarded.

Ad 8.

There was no discussion on this item. The claim for this amount is awarded.

4d2.

This claim will only be awarded to an amount of € 2.600, on the basis of the email
correspondence referred to by Brodosplit.1#3 Star Clippers’ rebuttal8* is not convincing to the

Tribunal.

- Ad 10.

The Tribunal understands that the life rafts have been rented by Star Clippers as replacement of
cheaper Chinese life rafts which Brodosplit wished to supply. Brodosplit submits that it shall
return the equipment to the supplier Servitec, as a result of which Star Clippers would have no
costs in respect of these items. 8> Since Brodosplit has not stated that the life rafts are not .
installed on the Vessel and Brodosplit failed to explain how it intends to return items of which it
is not the legal owner or intends to procure that the legal owner of the Vessel will return the
items, Star Clippers will have to compensate Servitec for the value of the items. As Brodosplit
has not disputed the attributed value of € 22,572, this amount will be awarded.

Ad11

There was no discussion on this item. The claim for this amount is awarded

Adl2.

Brodosplit’s belated objection in the Statement of Rejoinder on Counterclaim, para. 614, that
based on the applicable exchange rate the claimed amount should be reduced from € 1,816 to
€ 1,478 is rejected. The actual exchange rate applicable to Star Clipper’s payments in GBP is not

;lBl
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185

Statement of Reply and Defence on Counterclaim {Brodosplit), para. 974 ff.
Statement of Reply and Defence on Counterclaim {Brodosplit), para. 977.
Statement of Rejoinder and Reply to the Counterclaim (Star Clippers), para. 691.
Statement of Rejoinder and Reply to the Counterclaim (Star Clippers}, para. 613.
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273.

7,

necessarily equal to the FX rate GBP/EUR of European Central Bank on 16 March 2018 as
assumed by PwC.8® The claimed amount will therefore be awarded.

Ad 13.

Brodosplit admits that its defence in the Statement of Reply and Defence on Counterclaim was
incorrect.2® Its belated new defence in the Statement of Rejoinder on Counterclaim, para. 616-
617, that the costs are limited to € 7,258 fails to persuade the Tribunal in light of the invoices
submitted by Star Clippers in support of its claim. The claim will be awarded as requested.

Ad14.

There was no discussion on this item. The claim for this amount will be awarded.

Brodosplit has contended88 that it does not have to pay for a number of items in the list above,
because Star Clippers has already received compensation from SPV Flying Clipper. It refers to an
agreement of 20 March 2019 by which Star Clippers sold and transferred certain vessel
equipment, together with all appurtenances and drawings, to its affiliate SPV F Clipper. This
contention has been convincingly disputed by Star Clippers.8 Consequently, the Tribunal
rejects this defence.

Star Clippers requests the sum to be awarded by the Tribunal to be increased by statutory

interest on"the basis of Article 6:119-DCC asof 25 June-2019-upto the-date-of full-payment:
Brodosplit submits that Star Clippers obstructed Brodosplit's attempts to pay compensation for
the Buyer's Supplies and therefore Star Clippers' conduct constitutes creditor's default in
respect of its compensation claim (Article 6:58 DCC) and no statutory interest is due.® The
Tribunal finds that already in April 2019, Brodosplit was aware of the terms of the sale and
purchase agreement of 20 March 2019 in which Star Clippers sold the Buyer’s Supplies to SPV F
Clipper, including a specification and valuation of the various supplies.*®! Brodosplit concluded
on the basis of this document the value of the Buyer’s Supplies to be € 6,638,700.1%2 In the
Statement of Reply and Defence on the Counterclaim, Brodosplit argues that it owes

€ 5,387,876 for the Buyer's Supplies.?3 Brodosplit has paid neither of these amounts. Under
these circumstances the Tribunal rejects Brodosplit’s defence of creditor’s default and will
award statutory interest as requested as from 25 June 2019.
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PwC Second Counterclaim Report {(Exhibit B-155), Appendix F, no. 7 (}).

Statement of Rejoinder on the Counterclaim (Brodosplit), para. 615.

Statement of Reply and Defence on Counterclaim (Brodosplit), para. 953.

Statement of Rejoinder and Reply to the Counterclaim (Star Clippers), para. 666.

Statement of Reply and Defence on Counterclaim (Brodosplit), para. 993 ff. and Statement of Rejoinder on
Counterclaim (Brodosplit), para. 708 ff.
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Statement-of-Claim-(Brodosplit);para:-168:-
Statement of Claim (Brodosplit), para. 378.
Statement of Reply and Defence on the Counterclaim {Brodosplit), para. 961.
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275.

XVI.

276.

_Conclusion

The conclusion is that, as the condition on which the counterclaim is based is fulfilled, the
Tribunal will order Brodosplit to pay € 5,772,974, to be increased by statutory interest on the
basis of Article 6:119 DCC as of 25 June 2019 up to the date of full payment.

Conclusion

The Tri
(a)
(b)
(c)
(d)

. (e)

(f)

bunal comes to the following conclusion regarding the claims submitted by the Parties:
The relief requested by Brodosplit will be rejected. 1%

The relief requested by Star Clippers sub (b), (c), (d), (e) and (m) will be rejected.?®
The relief requested by Star Clippers sub (a) will be awarded.%®

Star Clippers’ request for relief sub (f) and (g) will be awarded in the sense that the loss
incurred until 15 March 2020 will be assessed at a rate of 6.5% per annum as claimed by
Star Clippers and for the remaining time at a rate of 3.0% per annum.%7

Star Clippers’ claims sub (h) will be awarded in full for € 1,096,245 and its claim sub (i)
will be awarded for € 4,000,000, both amounts to be increased by statutory interest on
the basis of Article 1231-7 of the French Civil Code and Articles L313-2 and £313-3 of the
French Monetary and Financial Code as of 8 May 2020 up to the date of full payment,1%8

The relief requested by Star Clippers sub (j) and (k) will be awarded as follows;*°
The Tribunal:
() orders Brodosplit to refrain from:

(i) bringing any specifications, plans and working drawings, technical
descriptions, calculations, test results and other data, information and
documents concerning the design and construction of the Vessel to the
knowledge of third parties, without the prior written consent of Star
Clippers; and

ii) building another Sailing Passenger Vessel with the specifications
and main characteristics as described in Article 1 of the Shipbuilding
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See para
See para
See para
See para
See para
See para

..163 of this Award.

..163 of this Award.
..163 of this Award.
. 182 of this Award.
.-230 of this Award.
..266 of this Award.




Agreement for anyone other than Star Clippers based on the drawings
provided by Star Clippers;

(k) orders Brodosplit to pay Star Clippers an immediately payable penalty of
€ 25,000,000 for each whole or partial non-compliance with the order
mentioned above under (j).

g) The relief requested by Star Clippers sub (I) will be awarded by ordering Brodosplit to pay
to Star Clippers € 5.772.974, to be increased by statutory interest on the basis of Article
6:119 DCC as of 25 June 2019 up to the date of full payment.?®

XVII. Costs
277. According to Article 7.1 UNUM Arbitration Rules, arbitration costs consist of administrative
costs, the arbitrators’ fees and disbursements, and other costs.
278. The Tribunal determines the arbitration costs at € 584,705.50, specified as follows:
(a) Administration costs UNUM (fixed) € 1,900.00
(b)  Administration Costs UNUM (flexible) = €~ 19,910.00 - ; Bl
(c) Hearing Costs € 32,513.50
(d) Arbitrators’ Fees € 529,500.00
(e) Arbitrators’ Expenses € 882.00
279. Article 7.10 of the UNUM Arbitration Rules provides that the unsuccessful party may be ordered

280.

281.

to pay the arbitration costs and that if more than one party is partly unsuccessful, they may each
be ordered to pay such portion of the arbitration costs as the arbitrators deem reasonable.

Considering that all Brodosplit’s claims are rejected and Star Clippers’ applications for interim
relief were only partially successful and its counterclaims are only partially awarded, the
Tribunal considers it reasonable that Brodosplit will bear 2/3 of the arbitration costs and Star
Clippers will bear 1/3 thereof.

Brodosplit and Star Clippers have each paid to UNUM € 950.00 for administration costs and

€ 297,800 as deposit.?%! Pursuant to Article 7.9 UNUM Arbitration Rules, the parties shall be
liable to UNUM and the arbitrators for the arbitration costs in proportion to the deposits that
the said parties have made or are to make. The arbitration costs up the amount of € 298,750.00
shall therefore be settled against the deposit paid by Brodosplit with UNUM, the remainder of
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See'para-275 of this"Award:
The administration costs due by Star Clippers were charged to its counsel including VAT, but its client must have
incurred this amount excluding VAT and counsel itself can settle the VAT.
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282.

283,

284.

Xviil.

285.

the arbitration costs (€ 285,955.50) shall be settled against the deposit paid by Star Clippers with
UNUM, and the remaining balance of Star Clippers’ deposit (€ 12,294.50) shall be returned by
UNUM to Star Clippers. As Brodosplit has to bear 2/3 of the arbitration costs, i.e., € 389,804.00,

the Tribunal will order Brodosplit to pay to Star Clippers € 91,054.00.%°2

Article 7.12 of the UNUM Arbitration Rules provides that the unsuccessful or partly unsuccessful
party may be ordered to pay such portion of the other party’s or parties’ costs related to the
arbitration as the arbitrators deem reasonable, namely the costs for legal and other assistance,
and other reasonable costs made in relation to the arbitration, and that the party concerned
may be ordered to pay these costs only in part, in the same way as he may be ordered to pay
the arbitration costs only in part.

Star Clippers has specified its costs for legal and other assistance at € 1,816,957,57, consisting of
expert costs (€ 424,058.20), legal costs (€ 1,387,439.09), and witness costs (€ 5,460.28).
Brodosplit has not made any comments with respect to Star Clippers’ specification. Also in view
of the costs submitted for Brodosplit’s legal and other assistance (approximately € 2.6 million),
the Tribunal deems Star Clippers’ costs for legal and other assistance reasonable. As Star
Clippers counterclaims are only partially awarded, the Tribunal considers it reasonable for
Brodosplit to be ordered to pay 2/3 of Star Clipper’s costs in an amount of (rounded)
€1,211,305.00.

Star Clippers requested for all the costs and expenses awarded to be increased with statutory
interest calculated as of 14 days after the day of the award up to the date of full payment, which
has not been disputed by Brodosplit. Accordingly, the Tribunal will increase the amounts
awarded with statutory interest as of 2 March 2021 up to the date of full payment.

Decision

FOR THE FOREGOING REASONS, the Tribunal decides as follows in accordance with the rules of
law:

(1) All relief requested by Brodosplit is rejected;

(2) The Tribunal orders Brodosplit to pay Star Clippers as compensation for the attachment
of Star Clippers' bank accounts held with ABN AMRO the compound interest due over
the principal amounts of € 16,649,266.01, USD 461,946.15 and GBP 965,314.97 atan
annual interest rate of 6.5% as of 3 June 2019 until 15 March 2020 and after that date at
an annual interest rate of 3.0% up to the date of full payment;

(3) The Tribunal orders Brodosplit to pay Star Clippers as compensation for the attachment
of Star Clippers' bank accounts held with ABN AMRO the compound interest due over
the principal amounts of € 238,236.26 and USD 23,699.13 at an annual interest rate of

Two-thirds of the arbitration costs is € 389,803.67 minus Brodosplit’s balance with UNUM of € 298,750.00 amounts
to (rounded) € 91,054.00.
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(4)

(5)

(6)

6.5% as of 28 June 2019 until 15 March 2020 and after that date at an annual interest
rate of 3.0% up to the date of full payment;

The Tribunal orders Brodosplit to pay to Star Clippers € 1,096,245.00 as compensation
for the costs incurred by Star Clippers as a result of the attempted arrest of the Royal
Clipper to be increased by statutory interest on the basis of Article 1231-7 of the French
civil code and Articles £L313-2 and L313-3 of the French Monetary and Financial Code as
of 8 May 2020 up to the date of full payment;

The Tribunal orders Brodosplit to pay € 4,000,000.00 to Star Clippers as compensation
for the damages suffered by Star Clippers as a result of the attempted arrest of the Royal
Clipper to be increased by statutory interest on the basis of Article 1231-7 of the French
Civil Code and Articles L313-2 and L313-3 of the French Monetary and Financial Code as
of 8 May 2020 up to the date of full payment;

The Tribunal orders Brodosplit to refrain from::

(i) bringing any specifications, plans and working drawings, technical descriptions,
calculations, test results and other data, information and documents concerning
_the design_and_construction_of the Vessel to the knowledge of third parties,

without the prior written consent of Star Clippers; and

7

(8)

9)

(10)

(ii) building another Sailing Passenger Vessel with the specifications and main
characteristics as described in Article 1 of the Shipbuilding Agreement for anyone
other than Star Clippers based on the drawings provided by Star Clippers;

The Tribunal orders Brodosplit to pay Star Clippers an immediately payable penalty of
€ 25,000,000.00 for each whole or partial non-compliance with the order mentioned
above under (6).

The Tribunal orders Brodosplit to pay to Star Clippers € 5.772.974.00, to be increased by
statutory interest on the basis of Article 6:119 DCC as of 25 June 2019 up to the date of
full payment;

The Tribunal determines that Brodosplit shall bear 2/3 and Star Clippers shall bear 1/3 of
the arbitration costs of € 584,705.50 and orders Brodosplit to pay to Star Clippers

€ 91,054.00 on account of the arbitration costs, to be increased with statutory interest as
of 2 March 2021 up to the date of full payment;

The Tribunal orders Brodosplit to pay to Star Clippers € 1,211,305.00 on account of Star
Clippers’ legal and other costs, to be increased with statutory interest as of 2 March 2021
up to the date of full payment; and

(11)-—TheTribunal.rejects.any.and.all_other relief sought by the Parties.
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Stranke, njihovi zastupnici i arbitraini sud

TuZitelj u UNUM ArbitraZi 19.006 (,Arbitrazni postupak”) je Brodograbevna Industrija Split,
dioni¢ko drustvo (,TuZitelj” ili ,Brodosplit”), trgovacko drustvo osnovano u skladu sa
zakonima Republike Hrvatske s registriranim sjedistem na adresi:

Put Supuvla 21
21000 Split
Hrvatska

Tuzitelja u ovom Arbitraznom postupku zastupaju:

G. K.J. Krzeminski

Gda M. van de Hel-Koedoot

G. I.J. Rozendal

Gda M.M.). Vink

NautaDutilh N.V.

Weena 800

3014 DA Rotterdam

-Nizozemska--—- - — — S
T +31.10 224 0155

E kasper.krzeminski@nautadutilh.com
mirjam.vandehel-koedoot@nautadutilh.com
ivo.rozendal@nautadutith.com
marit.vink@nautadutilh.com

TuZenik je drustvo Star Clippers Ltd. (,Tuzenik” ili ,Star Clippers”), trgovacko drustvo osnovano
u skladu sa zakonima Zajednice Bahama (Commonwealth of the Bahamas) s registriranim
sjediStem na adresi:

Sassoon House
Victoria Avenue
Nassau

Bahami

TuZenika u ovom Arbitraznom postupku zastupaju:

G. S. Derksen

G. M.A. Leijten

G. G. Kuipers

Gda T.S.T.C. Flapper

G. G.C.F. van Verschuer

De Brauw Blackstone Westbroek N.V.
Claude Debussylaan 80

1082 MD Amsterdam

Nizozemska




T 43120577 1771

E stefan.derksen@debrauw.com
marnix.leijten@debrauw.com
gertjan.kuipers@debrauw.com
tes.flapper@debrauw.com
gijs.vanverschuer@debrauw.com

G. J. Smit

Boonk Van Leeuwen Advocaten N.V.
Postanski pretinac 29215

3001 GE Rotterdam

Nizozemska

T +31 10281 1816

E johan.smit@boonkvanleeuwen.com

”

5. Tutzitelj i TuZenik se pojedinacno nazivaju ,Stranka”, a zajedno ,Stranke”.
6. Clanovi Arbitrainog suda (,,Sud”) su:

Prof. A.S. Hartkamp

Alexander Gogelweg 21

2517 JD Hag

Nizozemska

T +31 70 355 2540; +31 62 072 7564
E a.hartkamp@jur.ru.n!

Prof. C.J.M. Klaassen
Driehuizerweg 313

6525 PL Nijmegen
Nizozemska

T +31 24 361 2524/5565
E c.klaassen@jur.ru.nl

G. W.H. van Baren

Dijsselhofplantsoen 12

1077 BL Amsterdam

Nizozemska

T +31 20737 3403

E willem.vanbaren@arbitration.nl




o,

Arbitrazni ugovor i nadleznost

Dana 2. listopada 2014. drustvo Star Clippers i drustvo Brodosplit sklopili su ugovor o gradniji
broda {,Ugovor o gradnji broda“ ili ,,UGB") sukladno kojem je drustvo Brodosplit trebalo
izgraditi i isporuditi drustvu Star Clippers putnicki jedrenjak Flying Clipper (novogradnja br. 483)
(,,Brod”ili ,Flying Clipper”).

Clankom 15.3. Ugovora o gradnji broda propisano je sljedeée:

U slu¢aju spora ili neslaganja izmedu Stranaka u odnosu na bilo koje pitanje ili stvar koji
proizlaze iz ili u vezi s ovim Ugovorom ili njegovim raskidom ili bilo kojom odredbom
ovog Ugovora koje Stranke nisu u mogucnosti same rijesiti, Stranke ce spor podnijeti
iskljucivo na arbitraZu u skladu s arbitraznim pravilima zaklade Stichting Transport And
Maritime Arbitration Rotterdam - Amsterdam (, TAMARA"), Ciji se primjerci mogu dobiti
u Trgovackoj komori Rotterdama i zakladi Stichting TAMARA, postanski pretinac 23158,
3001 KD Rotterdam, Nizozemska.

ArbitraZa se vodi u Rotterdamu, u skladu s nizozemskim zakonima i na engleskom
jeziku.

‘Stranke susuglasne da'taj arbitrazni sporazum znaci-da se sporovi-povezani s-Ugovorom.o— L

10.

11.

.

13.

gradnji-broda-iskljucivo-rjeSavaju-putem-arbitraze.u-skladu.s.Arbitraznim_pravilima UNUM-a
(najnovije verzije arbitraznih pravila TAMARA, sada naziva UNUM).

Bududi da obje Stranke prihvacaju nadleZnost Suda za osnovnu tuzbu TuZitelja i protutuzbu
TuZenika, Sud ima nadleZnost koju ¢e izvrsiti u skladu s prethodno navedenim sporazumom
Stranaka o arbitrazi.

Mijerodavno pravo

Sukladno élanku 5.7. ArbitraZnih pravila UNUM-a, Sud donosi svoj Pravorijek u skladu sa
zakonskim odredbama.

Buducéi da se €lanak 15.3. Ugovora o gradnji broda odnosi na arbitraZu u Rotterdamu, u skladu

s nizozemskim zakonima, ovaj Arbitrazni postupak podlijeZe odredbama nizozemskog Zakona o
arbitrafi (€lanci 1020. - 1076. nizozemskog Zakona o parnicnom postupku (,, NZPP“)).

Mijesto i jezik ove arbitraze

Stranke su u élanku 15.3. Ugovora o gradnji broda utvrdile da je mjesto arbitraze Rotterdam i
da se arbitraza provodi na engleskom jeziku.




14.

15..

16.

1 7v

18.

19.

20.

21,

Postupovna povijest

Drustvo Brodosplit je na temelju obavijesti o arbitraZi od 10. srpnja 2019. pokrenulo
ovaj Arbitrazni postupak protiv drustva Star Clippers.

Dana 20. rujna 2019. drustvo Brodosplit je u skladu s ¢lankom 3.4. Arbitrainih pravila UNUM-a
imenovalo profesoricu C.J.M. Klaassen, s prebivalistem u Nijmegenu, Nizozemska, arbitrom.
Profesorica Klaassen prihvatila je imenovanje pisanim putem 23. rujna 2019.

Dana 23. rujna 2019. drustvo Star Clippers dostavilo je obavijest o protutuzbi i imenovanju
arbitra u kojoj je osporilo tuzbene zahtjeve drustva Brodosplit te predstavilo protuzahtjeve
za odredeno izvrSenje, Stetu i naknadu troskova. U skladu s élankom 3.4. Arbitraznih
pravila UNUM-a drustvo Star Clippers imenovalo je g. W.H. van Barena, tada s
prebivalistem u Aerdenhoutu, opcina Bloemendaal, a sada s prebivalistem u Amsterdamu,
Nizozemska, arbitrom. G. Van Baren prihvatio je imenovanje pisanim putem 23. rujna
2019.

U skladu s ¢lankom 3.6. ArbitraZnih pravila UNUM-a profesorica Klaasen i g. Van Baren imenovali
su 4. listopada 2019. profesora A.S. Hartkampa, s prebivalistem u Hagu, Nizozemska, trec¢im
arbitrom i predsjednikom Suda. Profesor Hartkamp prihvatio je imenovanje pisanim putem 8.
listopada 2019.

Dana 10. listopada 2019. Sud je pozvao Stranke da pokusaju posti¢i dogovor o zajednickom
prijedlogu pravila postupka i vremenskog okvira te dostave izvjestaj do 18. listopada 2019.,
roka koji je naknadno produljen do 22. listopada 2019.

Dopisom od 22. listopada 2019. drustvo Star Clippers obavijestilo je Sud o raspravi Stranaka o
postupovnom redoslijedu ArbitraZnog postupka i iznijelo zahtjev da Sud u obliku privremenih
pitanja: (i) poduzme prethodne mijere (iji je cilj o€uvanje statusa quo u o¢ekivanju postupka o
meritumu stvari u smislu da drustvo Brodosplit nece poduzeti nikakve korake u odnosu na Flying
Clipper koji ce sprijetiti isporuku Flying Clippera u skladu s Ugovorom o gradnji broda dok Sud ne
donesene konaénu odluku o statusu Ugovora o gradnji broda; i (ii) izda nalog drustvu Brodosplit
da dostavi jamstvo radi osiguranja pravilnog izvrSenja bilo kojeg arbitraznog pravorijeka protiv

njega.

U vezi s dijelom (i) tog zahtjeva, drustvo Star Clippers takoder je podnijelo zahtjev za
hitnim privremenim nalogom. Drustvo Brodosplit odgovorilo je na dopis drustva Star
Clippers dopisom od 24. listopada 2019. Drustvo Star Clippers odgovorilo je na odgovor
drustva Brodosplit putem elektronicke poste od istoga dana.

Nastavno na zahtjev za hitnim privremenim nalogom, Sud je 28. listopada 2019. izdao
Privremeni pravorijek ¢ija izreka glasi:

Na temelju prethodno navedenih &injenica i pravnih osnova, Sud donosi, u skladu
sa zakonskim odredbama, sljedeci privremeni pravorijek:

(1) Sud nalaZe drustvu Brodosplit da (i) se suzdrZi od potpomaganja, suradivanja ili
sklapanja bilo kakvih transakcija u odnosu na Brod; i da (ii) osigura, ulazuci
maksimalne




22.

23.

24.

napore koji obuhvaéaju poduzimanje svih potrebnih korporativnih mjera, da
drustvo Hero Shipping nece sklopiti nikakvu transakciju ili poduzeti bilo koje
druge korake u odnosu na Brod, dok Sud ne donese odluku o prethodnim
mjerama za ouvanje statusa quo kako je navelo drustvo Star Clippers u svojem
dopisu od 22. listopada 2019.

(2) Sud ée odluciti o troskovima ovog zahtjeva u naknadnom Pravorijeku.

Nakon tog Privremenog pravorijeka Sud je u svojoj poruci elektronicke po3te od 30. listopada
2019. zakazao rociste, koje se imalo odrZati (nakon pisanih podnesaka Stranaka dostavljenih 22.
studenoga i 13. prosinca) 20. prosinca 2019., radi odlucivanja o privremenoj mjeri koju zahtijeva
drustvo Star Clippers.

Dopisom od 2. studenoga 2019. drustvo Brodosplit zatraZilo je od Suda da utvrdi da ¢e se o
statusu Ugovora o gradnji broda raspraviti i odluéiti u istom vremenskom okviru kako je
utvrden u poruci elektronicke poste Suda od 30. listopada 2019., tj. tijekom predlozenog
rocista 20. prosinca 2019. (ili ¢ak prije tog datuma).

U svojoj poruci elektronicke poste od 6. studenoga 2019. Sud je odbio taj zahtjev jer je smatrao
da je razdoblje do 20. prosinca 2019. prekratko da bi se Strankama omogucilo dovoljno
“vremena Za pravilnu priprému za Todiste o statusu Ugovora o gradnji broda:

25.

26.

28.

29.

~ U svojem dopisu od 13. studenoga 2019. drustvo Brodosplit zatraZilo je od Suda da postupak o

meritumu stvari razdvoji na dvije faze (jednu o statusu Ugovora o gradnji broda i drugu o
Steti).

U svojoj poruci elektronic¢ke poste od 22. studenoga 2019. Sud je odbio taj zahtjev iz vide
razloga. Prvo, ne postoji sporazum o prijedlogu razdvajanja. Drugo, Sud nije uvjeren da bi
razdvajanje dovelo do ucinkovitog rezultata u ovom predmetu jer nije jasno da se predmetna
pitanja mogu jasno odvojiti jedna od drugih. Trece, drustvo Star Clippers izrazilo je zabrinutost u
pogledu pravi¢nog postupka ako bi se takvo razdvajanje provelo, 3to Sud ne moze smatrati
neosnovanim na temelju njegova trenutacnog razumijevanja predmeta.

U tjednu prije rotista o zahtjevu za privremenom mjerom Sud je predloZio Postupovni
redoslijed i Postupovni raspored za postupak o meritumu stvari &iji ¢e se konacni ishod utvrditi
na rodiétu. Stranke su podnijele dodatne dokaze te razmijenile misijenja o postupovnim
pitanjima povezanima s predloZenim Postupovnim redoslijedom i Postupovnim rasporedom.

Roéiste o zahtjevu za priviemenom mjerom odrzano je 20. prosinca 2019. u Haskom centru za
rocista (The Hague Hearing Centre).

Na rodistu su sudjelovale sljedece osobe:

(a) u-ime-drustva-Star-Clippers:-Mikael-Krafft-(Predsjednik-druStva-Star-Clippers);-Eric
Krafft (Potpredsjednik drustva Star Clippers), Per Labom (voditelj projekta drustva
Star Clippers), Marnix Leijten




30.

31:

32.

33.

34.

35.

(odvjetnik), Stefan Derksen (odvjetnik), Tes Flapper (odvjetnik), Gijs van Verschuer
(odvjetnik), Mariana Simon Cartaya (student pripravnik De Brauw);

(b) u ime drustva Brodosplit: Tomislav Debeljak (Predsjednik Uprave drustva Brodosplit),
Tomislav Corak (Financijski direktor drustva Brodosplit), Radovan Nacinovié (Voditelj
projekta drustva Brodosplit), Estera Mihovilovi¢ (interni odvjetnik drustva Brodosplit),
Nora Matuli¢ Sumi¢ (hrvatski odvjetnik drustva Brodosplit), Kasper Krzeminski
(odvjetnik), Mirjam van de Hel-Koedoot (odvjetnik), Ivo Rozendal (odvjetnik), Marit Vink
(odvjetnik).

Stranke su iznijele svoje argumente u predmetu na temelju pisanih podnesaka koje su
dostavile Sudu. Nadalje, iznijele su izjave o pobijanju te odgovorile na niz pitanja koja je
postavio Sud.

Sud je Strankama, uz njihovu suglasnost, iznio prijedloge navedene u nastavku kako bi olaksao
postojece probleme i ublaZio (daljnju) Stetu. Drustvo Brodosplit pobrinut ¢e se da se Flying
Clipper isporuci drustvu Star Clipper uz uvjet neposrednog placanja cjelokupne ugovorne
cijene. Stranke ¢e naknadno raspraviti sva preostala nepodmirena financijska pitanja,
ukljucujudi njihove odnosne zahtjeve za naknadu Stete i moguénost razumnog povecanja

- kupoprodajne cijene. Sva postojeca jamstva ostat ¢e na snazi do rjeSenja financijskih pitanja, a

nece se traziti ni zahtijevati nikakva dodatna jamstva. U slucaju izostanka suglasnosti izmedu
Stranaka, sva ta preostala financijska pitanja podnijet ¢e se Sudu radi donosenja odluke ili
davanja savjeta. Stranke su se sloZile da ¢e razmotriti te prijedioge i u roku od cetiri tjedna (17.
sijecnja 2020.) obavijestiti Sud o ishodu njihovih razmatranja. Pravorijek o privremenoj mjeri
obustavit ¢e se do nakon tog datuma te e, ako Ce jos$ uvijek biti potrebno, biti donesen do
kraja sijecnja 2020.

Na kraju rodista raspravljalo se o stajalistima Stranaka o postupovnim pitanjima u vezi s
predloZenim Postupovnim redoslijedom i Postupovnim rasporedom (vidi prethodnu tocku
27.).

Dana 23. prosinca 2019. Sud je finalizirao Postupovni redoslijed br. 1 i Postupovni raspored.
Postupovni raspored izmijenjen je nekoliko puta, zadnji put 27. listopada 2020. (Postupovni
redoslijed br. 4).

Dana 17. sije¢nja 2020. drustvo Star Clippers obavijestilo je Sud da Stranke nisu postigle
sporazum o prijedlozima Suda (navedeni u prethodnoj tocki 31. ).

Dana 30. sije¢nja 2020. Sud je izdao Privremeni pravorijek ¢ija izreka glasi:

Na temelju prethodno navedenih cinjenica i pravnih osnova, Sud donosi, u skladu sa
zakonskim odredbama, sljedeci Privremeni pravorijek:

9.1.  Sud nalaZe drustvu Brodosplit:




36..

(i) da se suzdrZi od sklapanja ili potpomaganja bilo kakvih transakcija radi
prodaje ili prijenosa Flying Clippera ili duZnickog opterecenja Flying
Clippera bilo kojim imovinskim pravom bez prethodne suglasnosti drustva
Star Clippers; i

(ii) da osigura, ulazuéi maksimalne napore koji obuhvacaju poduzimanje svih
potrebnih korporativnih mjera od strane drustva Brodosplit, da drustvo
Hero Shipping nece sklopiti nikakvu transakciju radi prodaje ili prijenosa
Flying Clippera ili duZni¢kog opterecenja Flying Clippera bilo kojim
imovinskim pravom;

sve to dok Sud ne donesene konacnu odluku o tome je li drutvo Brodosplit duZno
isporuciti Flying Clippera drustvu Star Clippers;

9.2.  Sud nalaZe drustvu Brodosplit da drustvu Star Clippers plati neposredno
naplativu kaznu od 25.000.000 EUR za neispunjavanje naloga iz tocke 9.1.9.3.
Sud ¢e odluéiti o troskovima ovog zahtjeva u naknadnom pravorijeku.

9.4.  Svi zahtjevi za privremenom mjerom, osim onih dodijeljenih u tockama 9.1. i
9.2., se odbijaju.

Dana 14. veljace 2020. drustvo Brodosplit podnijelo je svoju Tuzbu s dokazima B-067 do B- 103 i

_BL-29 do BL-53. _

3 7’; )

38.

39,

40.

41.

42.

Dana 8 svibnja 2020 drustvo Star Clippers podnijelo-je'svoj Odgovor-natuzbu-i-Protutuzbu-s
dokazima S-17 do S-83 i SL-3 do SiL-15.

Dana 28. svibnja 2020. drustvo Brodosplit zatraZilo je od Suda da novim Privremenim
pravorijekom utvrdi da privremene mjere naloZene u Priviemenom pravorijeku od 30. sijecnja
2020. nisu viSe na snazi. Medutim, nakon 3to je drustvo Star Clippers dopisom od 11. lipnja
2020. izmijenilo svoju Zahtjev za mjeru u protutuZbi, drustvo Brodosplit je 15. lipnja 2020.
potvrdilo Sudu da zahtjev vise nije relevantan te se nece nastaviti.

Dana 14. kolovoza 2020. drustvo Brodosplit podnijelo je svoj Odgovor i oitovanje na
Protutuzbu s dokazima B-104 do B-153 i BL-54 do BL-80.

Dana 9. listopada 2020. drustvo Star Clippers podnijelo je svoj Odgovor na repliku i
Odgovor na protutuzbu s dokazima S-84 do S-102 i SL-16 do SL-22.

Dana 5. studenoga 2020. drustvo Star Clippers podnijelo je dokaz S-103 (dodatni iskaz svjedoka
g. Erica Kraffta). Dana 6. studenoga 2020. drustvo Brodosplit podnijelo je prigovor protiv tog
podnosenja, nakon kojeg su Stranke razmijenile dodatne reakcije. '

Dana 9. studenoga 2020. Sud je odbio prigovor drustva Brodosplit jer je smatrao da naglo
pogorsanje zdravlja g. Mikaela Kraffta predstavlja neposredni razlog za podnoSenje novog

iskaza-svjedoka.-Osim-toga,-Sud_je.odlucio:

Zahtjev drustva Brodosplit da se zanemare iskazi sviedoka g. Mikaela Kraffta se odbija
jer je taj zahtjev preuranjen s obzirom na ¢lanak 3.6.7. PO | ako se taj ¢lanak tumaci kako
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43.

44,

45,

46.

47.

48.

49.

50.

51.

je navedeno u nastavku. Sud postuje odluku drustva Brodosplit da zbog njegove
zdravstvene situacije ne pozove g. Mikaela Kraffta kao svjedoka u unakrsnom
ispitivanju te odlucuje da se, u tim okolnostima, clanak mora tumacditi u smislu da je
drustvu Brodosplit dopusteno da zatraZi od Suda da zanemari njegove iskaze svjedoka
na kraju rocista. )

{..)

Odobrava se zahtjev drustva Brodosplit za produljenjem roka u kojem moZe pozvati g.
Mikaela Kraffta kao svjedoka. Vremenski rok da se to uéini produljuje se do 16.
studenoga.

Dana 6. studenoga 2020. drustvo Brodosplit i drustvo Star Clippers dostavili su obavijest o
tome koje Cinjeni¢ne svjedoke i vjeStake namjeravaju unakrsno ispitati na rocistu. Dana 13.
studenoga 2020. druStvo Brodosplit je — uz suglasnost Suda, vidi prethodnu tocku 42. —
dopunilo svoju obavijest.

Dana 4. prosinca 2020. drustvo Brodosplit podnijelo je svoj Odgovor na repliku na protutuzbu s
dokazima B-154 do B-161 i BL-81 do BL-91.

Dana 7. prosinca 2020. drustvo Star Clippers podnijelo je prigovor na Odgovor na repliku na
protutuzbu drustva Brodosplit, zahtijevajuci da Sud proglasi odjeljak 11.2.1.1. do i ukljucujuci
odjeljak i1.2.1.4. (t. 30.-119.) tog Odgovora, kao i dokaz B-15, nedopustenim. Dana 9. prosinca
2020. Sud je obavijestio Stranke da ¢e o meritumu stvari odluciti nakon rocista na kojem se o
toj temi moZe dodatno raspraviti.

Isto tako, dana 7. prosinca 2020. drustvo Star Clippers podnijelo je dokaze $-104 do S-107.

Isto tako, dana 7. prosinca 2020. odrZan je sastanak prije rocista (video vezom) izmedu Suda i
Stranaka na kojem su — nakon rasprave sa Strankama u prethodnoj razmjeni poruka
elektronic¢ke poste —finalizirana pravila rodista i raspored rocista te raspravljeni prakti¢ni
aspekti rocista (ukljucujuci mjesSovito sudjelovanje in persona i putem video veze). Odiuceno je
da ce se u nacelu rodiste okoncati zavrsnim govorima (na treci dan rocista), osim ako se na kraju
rocista ne donese odluka u korist dostavljanja SaZetaka Cinjenica i argumenata nakon rocista.

Dana 9. prosinca 2020. drustvo Brodosplit podnijelo je dokaze B-162 do B-166.

Dana 11. prosinca 2020. drustvo Brodosplit podnijelo je demonstrativne dokaze koje
treba ukljuciti u prezentaciju u PowerPointu na rocistu.

Rociste je odriano od 14. do 16. prosinca 2020. u Haskom centru za rodista.
Na rocistu su sudjelovale sljedece osobe (bilo u prostoriji za rociste ili putem video veze):

(a) u ime drustva Brodosplit:
odvjetnici: Kasper Krzeminski, lvo Rozendal, Marit Vink, Tetyana Makukha;




>

52.

53..

zastupnici Stranke: Tomislav Debeljak (Predsjednik Uprave), Tomislav Corak (Financijski
direktor), Radovan Nacinovi¢ (Voditelj projekta), Estera Mihovilovic (interni odvjetnik),
Nora Matuli¢ (vanjski hrvatski odvjetnik);

vieStaci: Ben van den Biggelaar (Driver Trett), Sirshar Qureshi (PwC), Martin Kozak (PwC),
Martin Prochazka {(PwC); i

tumad (samo u ponedjeljak popodne 14. prosinca 2020.): Ljiliana Malovi¢;

(b) u ime drustva Star Clippers:
odvijetnici: Stefan Derksen, Gertjan Kuipers, Tes Flapper;
zastupnik Stranke: Eric Krafft (Potpredsjednik); i
vieStaci: Ron Petersen (Vijverberg), Jouke van der Schors (Vijverberg).

Stranke su iznijele svoje argumente u predmetu na temelju pisanih podnesaka (Uvodne izjave)
koje su dostavile Sudu. G. Debeljak i g. Eric Krafft ispitani su kao svjedoci, a vjeStaci navedeniu
prethodnoj tocki ispitani su kao vjestaci. Stranke su odrZale zavrSne govore koji su dostavljeni
Sudu.

Na kraju rocista dogovoreni su datumi za dostavu podnesaka o troskovima (8. sije¢nja 2021.,
nakon kojeg slijede komentari - ako postoje - 22. sijecnja 2021.) te za pregled zapisnika od strane
Stranaka-(ako-je-potrebno) (8. sijecnja-2021.)..Sud je obavijestio.Stranke_da_.namjerava_donijeti_
Pravorijek u roku od tri mjeseca (ili, ako je moguce, u roku od dva mjeseca) od datuma rodista.

54.

55.

56.

Stranke su zadriale svoje zahtjeve navedene u prethodnim tockama 42. i 45. Ti Ce se zahtjevi
razmotriti u sljedecoj tocki ovog Pravorijeka. Stranke su izjavile da su dobile pravitnu moguénost
predstavljanja svojih argumenata u predmetu. Drustvo Brodosplit istaknulo je da bi Konacni
pravorijek bio dobrodosao, a drustvo Star Clippers se sloZilo s time.

Nakon rocista Sud se sastao radi rasprave o sporu. Tijekom tog sastanka raspravljalo se o dva
zahtjeva navedena u prethodnoj tocki 42. i tocki 45. Sud je utvrdio da bi zahtjev drustva
Brodosplit bio nerelevantan ako se Sud u svojoj odluci o sporu ne bi oslonio na iskaz svjedoka
g. Mikaela Kraffta. Ispostavilo se da je tako. Zahtjev drustva Star Clippers se odbija zbog
nedostatka legitimnog interesa jer se o pitanjima iz odjeljka 11.2.1.1. do i uklju¢ujuci odjeljak
11.2.1.4. (t. 30.-119.) Odgovora na repliku na protutuzbu drustva Brodosplit, kao i dokazu B-
154, raspravijalo na rocistu te je Sud utvrdio da drustvo Star Clippers nije bilo ugroZeno u
svojoj obrani protiv tuZbenog zahtjeva drustva Brodosplit.

Dana 15. sije¢nja 2021. Stranke su dostavile podneske o troskovima i iznijele ispravke
zapisnika s rodista.

Dana 22. sijeénja 2021. svaka Stranka je dostavila komentare na podnesak o troskovima druge
Stranke.




VI.

57.

58.

59.

60.

61.

62.

63.

Ugovorni okvir

Opcenito

Dana 2. listopada 2014. drustvo Star Clippers i drustvo Brodosplit sklopili su Ugovor o gradnji broda
sukladno kojem je drustvo Brodosplit trebalo izgraditi i isporuciti drutvu Star Clippers putnicki jedrenjak
Flying Clipper {novogradnja br. 483).

Nakon sklapanja Ugovora o gradnji broda, ali prije njegova stupanja na snagu 12. lipnja
2015., pridodano mu je Sest Dodataka.?

Kasnije u ovom Pravorijeku spomenut ¢e se dva dodatna ugovora te pregovori o
dodavanju sedmog Dodatka Ugovoru o gradnji broda.

Kljucne etape; datum isporuke Broda

Clankom 15. Dodatka br. 6, koji je sklopljen 12. lipnja 2015., izmijenjene su klju¢ne etape
navedene u ¢lanku 1.11. Ugovora o gradnji broda kako slijedi:

1. Potpisivanje ugovora — listopad 2014.
2. Rezanje celika — rujan 2015.

3. Polaganje kobilice — prosinac 2015.

4. Porinuce — kolovoz 2016.

5. Isporuka — rujan 2017.

U ¢lanku 18. Dodatka br. 6 tekst ¢lanka 7.1. Ugovora o gradnji broda ,,Brod se isporucuje
Kupcu dana 28. veljace 2017. u podne po lokalnom vremenu u Splitu” zamijenjen je sljedeéim
tekstom:

Brod se isporucuje Kupcu dana 30. rujna 2017. u podne po lokalnom vremenu u Splitu.
Prema ¢lanku 7.1. Ugovora o gradnji broda, datum isporuke:

... (ii) podlijeZe dopustenom kasnjenju, (iii) podlijeZe pravovremenoj isporuci Materijala i
opreme Kupca temeljem ovog Ugovora.

Dodatkom br. 6 (Clanak 24.) ¢lanak 7.10. Ugovora o gradnji broda izmijenjen je takoder
zamjenom teksta ;,dulje od 3 mjeseca” tekstom ,,45 radnih dana”. Posljedi¢no, 7.10. Ugovora
o gradnji broda glasi kako slijedi:

Ako je kasSnjenje isporuke zbog razloga za koje je odgovoran Graditelj dulje od 45 dana
od datuma utvrdenog u prethodnom ¢lanku 7.1., kako je produljen u skladu s
produljenjima dopustenog kasnjenja prema uvjetima ovog Ugovora, Kupac, kao
alternativu primanju prethodno navedene ugovorne kazne, ima opciju raskinuti ovaj
Ugovor uz posljedice predvidene ¢lankom 12.

Dokaz B-001.

Dokaz B-001.
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64.

65.

Pravo na raskid (otkaz)

Ugovorom o gradnji broda objema Strankama se daje pravo na raskid (ili otkaz) ugovora u
odredenim okolnostima. Pravo drudtva Star Clippers utvrdeno je u ¢lanku 7.10. Ugovora o
gradnji broda (vidi prethodnu to¢ku) te &anku 12. Ugovora o gradnji broda (Neispunjenje
ugovornih obveza od strane Graditelja):

12.1. Kupac ima pravo raskinuti ovaj Ugovor slanjem pisane obavijesti Graditelju:

()

(d) Brod nije isporucen u roku od 45 radnih dana,3 podloZno dopustenom
kasnjenju, nakon Datuma isporuke;

12.2. (.

Ako Kupac raskine ovaj Ugovor u skladu s odredbama ovog ¢lanka 12., Graditelj
je odgovoran Kupcu vratiti iznos svih placanja koja je Kupac izvrsio za ili na
racun Ugovorne cijene Broda, zajedno s kamatom po stopi od 6,5% godisnje, od
datuma kada je Kupac izvr$io ta pla¢anja Graditelju do datuma njihove otplate
te ne odgovara Kupcu za bilo koju Stetu.

~ Pravona raskid od strane drustva Brodosplit utvrdeno je u ¢lanku 11.1. Ugovora o gradnji broda:

66.

67.

Obveza-Graditelja-da-isporuéi-Brod-na-ugovoreni-datum.isporuke-podlijeZe.ispunjenju
obveza plac¢anja Kupca u skladu s ¢lankom 8. ovog Ugovora. Ako Kupac ne ispuni svoje
obveze iz clanka 8. ovog Ugovora, ili odbije isporuku Broda iako ju je obvezan prihvatiti,
ili ne izvrsi svoje obveze povezane s Materijalima i opremom Kupca, tada, dvadeset i
jedan (21) dan nakon $to je Graditelj Kupcu poslao obavijest o neispunjenju ugovornih
obveza, Graditelj ima pravo raskinuti ovaj Ugovor slanjem pisane obavijesti Kupcu te je
Graditelj slobodan ili prodati Brod po najboljoj trZisnoj cijeni ili zavrsiti izgradnju Broda i
prodati ga nakon tog zavrsetka. Kupac je duZan nadoknaditi svaki gubitak koji je
Graditelj pretrpio takvom preprodajom trecoj strani.

Kupoprodajna cijena

Prema &lanku 8.1. Ugovora o gradniji broda ugovorena kupoprodajna cijena Broda iznosila je
63.335.000 EUR, ukljuujuéi 1. skupinu Materijala i opreme Kupca (u vrijednosti od 7.000.000
EUR, koje drustvo Brodosplit treba platiti u &etiri rate), ali iskljuéujuci preostalu opremu (2.
skupinu Materijala i opreme Kupca) koja se posebno odnosi na jarbole, oputu i jedra (,M&R")
(€lanak 8.1. Ugovora o gradnji broda).

Clankom 8.2. Ugovora o gradnji broda od drustva Star Clippers zahtijeva se da 20% ugovorne
cijene plati u prve ¢etiri rate, od kojih je Zetvrta trebala biti placena pri porinu¢u Broda, pri
¢emu bi razlika ugovorne cijene (80%) dospjela na placanje pri isporuci Broda.

Ovdjeje Dodatkom br. 6 provedena ista promjena kako je navedeno u prethodnoj tocki. Vidjeti Clanak 27..
Dodatka 6.
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68. Clankom 8.3. Ugovora o gradnji broda propisano je da ¢e drustvo Brodosplit drustvu Star Clippers
dostaviti neopozivu bankovnu garanciju na prvi poziv izdanu od strane prvoklasne banke prihvatljive
Kupcu za povrat Cetiri rate kako je navedeno u prethodnoj tocki 66. koja iznosi ukupno 20%

kupoprodajne cijene.
69. Clanak 8.9. Ugovora o gradnji broda glasi:

Sva placanja u skladu s ovim Ugovorom izvrsavaju se bez ikakvog prijeboja, protutrazbine
ili odbitka. U slucaju bilo kojeg spora u pogledu (razlike) bilo kojeg iznosa koji povremeno
dospijeva Kupcu radi plaéanja Graditelju u skladu s Ugovorom, Kupac je duZan platiti
nesporni iznos te osigurati bankovnu garanciju na roterdamskom obrascu za garanciju iz
2008. za iznos koji je jednak sto trideset posto (130%) takvog spornog iznosa.

1. skupina i 2. skupina Materijala i opreme Kupca,

70. U ¢lanku 2.5. Ugovora o gradnji broda navode se dvije skupine Materijala i opreme Kupca:

2.5.  Materijali i oprema koje isporucuje Kupac dijele se na dvije skupine u
skladu sa sljedecim:

1. skupina

- Dokumentacija u skladu sa stavkom 1.42. Specifikacija;
- Strojevi i oprema kako su navedeni u Prilogu (1)

2. skupina

= Pulena na kosniku;

< Jarboli, oputa, jedra;
U pogledu jarbola, krizeva i nepomicne opute, Kupac je obvezan Graditelju
dostaviti radionicke nacrte. Graditelj se obvezuje isporuciti te predmete u
skladu s radionickim nacrtom te prema ponudi u skladu s Prilogom _ koji nije
ukljuéen u Ugovornu cijenu.

Graditelj ce isporuciti te predmete najkasnije 240 dana nakon dostave
radionickih nacrta Graditelju, a konacéni datum ce sporazumno utvrditi
Stranke.

o)

Dopusterio kasnjenje

71. U vezi s dopustenim kasnjenjem relevantna su dva ¢lanka, odnosno ¢élanci 2.4.i 7.13. Ugovora o
gradnji broda. Clanak 2.4. i &lanak 7.13. glase:

2.4.  Ako Kupac propusti dostaviti bilo koji od Materijala i opreme Kupca u razdoblju
potrebnom za postovanje plana gradnje Broda, Datum isporuke se automatski
produljuje za razdoblje takvog kasnjenja isporuke. U tom je slu¢aju Kupac
odgovoran i duZan Graditelju platiti sve oCite gubitke i Stete koji su nastali za
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Graditelja zbog takvog kasnjenja isporuke Materijala i opreme Kupca, a takvo
placanje izvrsava se pri isporuci Broda. :

7.13. ,Dopusteno kasnjenje” znaéi svako kasnjenje zbog vise sile, kasnjenja
uzrokovana dogadajima u vezi s materijalima i opremom Kupca i pla¢anjima
Kupca, izmjenama koje zatraZi Kupac i/ili razli¢ita Regulatorna tijela, ispitivanjem
modela ako to zahtijeva Uprava ili bilo koje drugo kasnjenje uzrokovano
dogadajima koji dopustaju prilagodbu ili odgodu datuma isporuke u skladu s
uvjetima Ugovora.

VIl.  Glavne relevantne i nesporne ¢injenice

72. Kako je vec¢ prethodno navedeno, dana 2. listopada 2014. drustvo Star Clippers i drustvo
Brodosplit sklopili su Ugovor o gradnji broda sukladno kojem je drustvo Brodosplit trebalo
izgraditi i isporuditi drustvu Star Clippers putnicki jedrenjak ,,Flying Clipper®.

73: Porinuée broda odrZano je 10. lipnja 2017. (umjesto u kolovozu 2016. kako je predvideno
Ugovorom o gradnji broda, vidi prethodnu tocku 60. ).

74. Dana 29. oZzujka 2019. drustvo Star Clippers.poslalo je drustvu Brodosplit obavijest o raskidu Ugovora o

o qudry!)rog:g koja se temeljl na kasnjenju zavrsetka Broda.s Na taj datum lsporuka Broda, kOja je bila
predvidena za 30. rujna 2017, jo3 uvijek nije bilaizvrsena.” =~ — T e

75: Nakon obavijesti o raskidu od strane drustva Star Clippers, na inicijativu g. Debeljaka
Stranke su vodile pregovore o nastavku svojeg ugovornog odnosa uz niz izmjena i dopuna
Ugovora o gradnji broda koji su trebali biti uklju¢eni u novi Dodatak br. 7.

76. Pregovori o Dodatku br. 7 nisu bili uspjedni. Sastojali su se od rasprave tijekom sastanka u
uredu drustva Star Clippers u Monaku odrzanog 3. travnja 2019., razmjene nacrta u razdoblju
izmedu 5. travnja i 15. svibnja 2019. te sastanaka u Splitu odrzanih 16. i 17. svibnja 2019.
Nakon 17. svibnja 2019. drustvo Star Clippers ocekivalo je da ¢e drudtvo Brodosplit nastavno
poslati novi nacrt,s koji medutim nije dostavljen.

77. Dana 28. svibnja 2019. drustvo Star Clippers aktiviralo je jamstvo za povrat navedeno u
prethodnoj tocki 68.

78. Dana 3. lipnja 2019. drustvo Brodosplit poslalo je obavijest o neispunjenju ugovornih obveza drustvu Star
Clippers,s u kojem se od drustva Star Clippers,
izmedu ostalog, zahtijeva ,,da povuce svoju navodnu obavijest o raskidu od 29. oZujka 2019.” u
roku od 21 dana.

79.. Dana 25. lipnja 2019. drustvo Brodosplit poslalo je obavijest o raskidu Ugovora o gradnji broda
drustvu Star Clippers.?

. Dokaz B-010.

5 TuZbeni zahtjev (Brodosplit), t. 136.:

6 Dokaz 8-034.

7 Dokaz B-036.
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80.

- ViIL

81.

82.

83.

84.

Dana 23. srpnja 2019. drustvo Star Clippers poslalo je dopis drustvu Brodosplit u kojem navodi
,obavjestavamo vas da drustvo Star Clippers sada povlaci svoju obavijest o raskidu od 29.
oZujka 2019. u skladu s vasim zahtjevom od 3. lipnja”, $to znaci ,,da je Ugovor o gradnji broda
ponovno na snazi.”s

Struktura tuZbenih zahtjeva i zahtijevane mjere

Argumentacija TuZitelja (drustva Brodosplit)

Argumentacija Tuzitelja, drustva Brodosplit, glasi da je zakonito raskinulo Ugovor o gradnji
broda slanjem svoje obavijesti o raskidu od 25. lipnja 2019. zbog krsenja ugovora od strane
drustva Star Clippers. Posljedicno, tvrdi da ima temelj za zahtjev za naknadu Stete po raznim
osnovama, koji iznosi ukupno

57.452.061,85 EUR.

Argumentacija TuZenika (drustva Star Clippers)

Argumentacija TuZenika, drustva Star Clippers, glasi da je zakonito raskinulo Ugovor o gradnji
broda slanjem svoje obavijesti o raskidu od 29. oZujka 2019. zbog kr3enja ugovora od strane

~ drustva Brodosplit. Posljedicno, u svojoj uvjetnoj protutuzbi tvrdi da ima temelj za zahtjev za

naknadu Stete po raznim osnovama.
Osim toga, drustvo Star Clippers u svojoj protutuzbi tvrdi

(a) da je Ugovor o gradnji broda reaktiviran njegovom obavijeséu o povlaenju njegove
obavijesti o raskidu od 23. srpnja 2019. (vidi prethodnu tocku 80.), uz posljedicu da ima
pravo na: (i) isporuku Broda; i (ii) ugovornu kaznu na temelju Ugovora o gradnji broda
zbog zakasnjele isporuke Broda;

(b) da ima temelj za zahtjev za naknadu Stete u pogledu zapljene bankovnih racuna drustva
Star Clippers otvorenih kod banke ABN AMRO;

(c) da ima temelj za zahtjev za naknadu Stete u pogledu zapljene ili privremenog
zaustavljanja u Francuskoj broda Royal Clipper, drugog broda grupe Star Clippers; i

(d) da ima razne druge tuzbene zahtjeve koji se navode u nastavku ovog Pravorijeka.

Teret dokazivanja (onus probandi).drustva Brodosplit

Da bi bilo uspje$no u svojoj argumentaciji, drustvo Brodosplit treba Sud uvjeriti u sljedece
tvrdnje:

(a) raskid od strane drustva Star Clippers od 29. oZujka 2019. bio je nezakonit i niStavan zbog

toga $to nije doslo do ka3njenja isporuke na temelju ugovora jer se zakasnjela isporuka
mo?Ze pripisati drustvu Star Clippers (,dopusteno kasnjenje”);

* Dokaz B-049.



(b)

{e)

raskid od strane drustva Brodosplit od 25. lipnja 2019. bio je zakonit i valjan jer je drustvo
Star Clippers nakon 29. oZujka 2019. pocinilo povredu ugovora, osobito zato Sto je
aktiviralo jamstvo za povrat (vidi prethodnu tocku 77.) i time povuklo sva svoja dospjela
pla¢anja u odnosu na ugovornu cijenu; i

raskid od strane drustva Brodosplit od 25. lipnja 2019. nije proglasen nistavnim niti je
obavijest o povlaenju od strane drustva Star Clippers od 23. srpnja 2019. na drugi nacin
utjecalo na raskid jer je to povlacenje bilo nezakonito i nistavno.

Teret dokazivanja (onus probandi)rqrus“_t\(a Star Clippers

85.  Da bi bilo uspjesno u svojoj argumentaciji, druitvo Star Clippers treba Sud uvjeriti u sljedeée
tvrdnje:

(@) raskid od strane drustva Star Clippers od 29. ozujka 2019. bio je zakonit i valjan zbog
kasnjenja isporuke na temelju ugovora bududi da se zakasnjela isporuka ne moze
pripisati drustvu Star Clippers (nema , dopustenog kasnjenja“);

(b) posljedi¢no, raskid od strane drustva Brodosplit od 25. lipnja 2019. bio je nezakonit i
niStavan jer nakon valjanog raskida od strane drustva Star Clippers od 29. oZujka 2019.

_viSe nije postojao Ugovor o gradnji broda koji bi drustvo Star Clippers moglo prekrsiti ili
koji bi drustvo Brodosplit moglo raskinuti; o

(©) povladenje raskida od strane drustva Star Clippers bilo je zakonito i valjano (i nije
izmijenilo stanje stvari opisano u podtocki (b)); i

(d) drustvo Star Clippers uspjesno je i u svojim ostalim tuzbenim zahtjevima (na koje se
aludira u prethodnoj tocki 83. (d)).

Mijere koje zahtijeva drustvo Brodosplit

86. Mijere (tuzbeni zahtjevi) koje zahtijeva drustvo Brodosplit su sljedece:9

U odnosu na tuzbu:

(i) proglasiti da je drustvo Brodosplit zakonito raskinulo Ugovor o gradnji
broda na temelju clanka 11. tog ugovora;

(i) naloZiti drustvu Star Clippers da plati naknadu Stete drustvu Brodosplit u iznosu
od 57.452.061,85 EUR, koji treba biti uvecan za zakonsku kamatu temeljem
¢lanka 6:119. nizozemskog Gradanskog zakonika koja se obracunava od datuma
krsenja, datuma Pravorijeka, ili bilo kojeg drugog datuma koji ArbitraZni sud
smatra odgovarajuéim do datuma potpune isplate;

U odnosu na protutuZbu:

(i) odbaciti protuzahtjeve drustva Star Clippers;:

9

Odgovor na repliku na protutuzbu (Brodosplit), t. 653,
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87.

U odnosu na tuZbu i protutuzbu:

(iv)

naloZiti drustvu Star Clippers da plati sve troskove i izdatke povezane s ovim
arbitraznim postupkom, ukljucujuci administrativne izdatke, naknade i izdatke
Suda, troskove pravnog zastupanja drustva Brodosplit te ostale troskove koji su
nuzno nastali tifekom ArbitraZe, uveéane za zakonsku kamatu koja se pocinje
obracunavati 14 dana nakon datuma Pravorijeka do datuma potpune isplate.

Mijere koje zahtijeva drustvo Star Clippers

Miere (protutuZbeni zahtjevi) koje zahtijeva drustvo Star Clippers su sljedece:°

(a)
(b)

(c)

(d)

(e)

()

(9)

(h)

odbaciti tuzbene zahtjeve drustva Brodosplit i njegove zahtijevane mjere u cijelosti;

proglasiti da je Ugovor o gradnji broda u potpunosti na snazi i proizvodi pravne
ucinke;
naloZiti drustvu Brodosplit da osigura isporuku Broda (novogradnja br. 483)

drustvu Star Clippers u skladu s Ugovorom o gradnji broda najkasnije deset radnih
dana od datuma na koji drustvo Star Clippers zatraZi takvu isporuku;

naloZiti drustvu Brodosplit da drustvu Star Clippers plati neposredno naplativu
kaznu od 10.000.000 EUR za svako potpuno ili djelomi¢no neispunjenje naloga
iz prethodne tocke (c) te daljnju kaznu od 1.000.000 EUR za svaki dan ili dio
dana u kojem se takvo neispunjenje nastavlja;

naloZiti drustvu Brodosplit da drustvu Star Clippers plati ugovornu kaznu u iznosu
od 10.000 EUR po radnom danu od 30. rujna 2017. ili onog datuma za koji Sud
utvrdi da je Brod (novogradnja br. 483) trebao biti isporucen drustvu Star Clippers
do datuma stvarne isporuke;

NaloZiti drustvu Brodosplit da drustvu Star Clippers, kao naknadu za zapljenu
bankovnih ra¢una drustva Star Clippers otvorenih u banci ABN AMRO, plati
sloZene kamate dospjele na iznos glavnica od 16.649.266,01 EUR, 461.946,15
USD i 965.314,97 GBP po godisnjoj kamatnoj stopi od 6,5% od 3. lipnja 2019.
godine ili bilo kojeg drugog datuma koji Sud smatra prikladnim sve do datuma
otplate u cijelosti;

NaloZiti drustvu Brodosplit da drustvu Star Clippers kao naknadu za zapljenu
bankovnih racuna drustva Star Clippers otvorenih u banci ABN AMRO, plati
sloZene kamate dospjele na iznos glavnica od 238.236,26 EUR i 23.699,13 USD po -
godisnjoj kamatnoj stopi od 6,5% od dana 28. lipnja 2019. godine ili bilo kojeg
drugog datuma koji Sud smatra prikladnim sve do datuma otplate u cijelosti;

naloZiti drustvu Brodosplit da plati iznos od 1.096.245 EUR kao naknadu troskova
koji su nastali za drustvo Star Clippers kao rezultat pokusaja privcemenog
zaustavljanja broda Royal Clipper, koji treba biti uvec¢an za zakonsku kamatu
temeljem Clanka 1231-7 francuskog Gradanskog zakonika i ¢lanaka L313-2 i
L313-3 francuskog Monetarnog i financijskog zakonika

:10;

Odgovor na repliku i Odgovor na protutuzbu (Star Clippers), t. 711.
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(i)

(1)

(k)

(1)

_ iz prethodne tocke (j);

od 23. rujna 20189. ili bilo kojeg drugog datuma koji Sud smatra odgovarajucim do
datuma potpune isplate;

naloZiti drustvu Brodosplit da drustvu Star Clippers plati iznos od 43.488.432,00
EUR kao naknadu Stete koja je nastala drustvu Star Clippers kao rezultat pokusaja
privremenog zaustavljanja broda Royal Clipper, koji treba biti uvecan za zakonsku
kamatu temeljem c¢lanka 1231-7 francuskog Gradanskog zakonika i ¢lanaka L313-
2 i L313-3 francuskog Monetarnog i financijskog zakonika od 19. srpnja 2018. ili
bilo kojeg drugog datuma koji Sud smatra odgovarajuc¢im do datuma potpune
isplate;

naloZiti drustvu Brodosplit da se suzdrZi od:

(i) iznosenja bilo kojih specifikacija, planova i radnih nacrta, tehnickih opisa,
izracuna, rezultata ispitivanja i drugih podataka, informacija i dokumenata
u pogledu projektiranja i gradnje Broda trec¢im stranama bez prethodne
pisane suglasnosti drustva Star Clippers, i

(ii) gradnje drugog broda za bilo koju drugu stranu osim drustva Star
Clippers na temelju nacrta koje je dostavilo drustvo Star Clippers;

naloZiti drustvu Brodosplit da drustvu Star Clippers plati neposredno naplativu
kaznu od 25.000.000 EUR za svako potpuno ili djelomicno neispunjenje naloga

u slucaju da Sud odbaci mjere koje drustvo Star Clippers zahtijeva pod

(m)

tockom (b}, naloZiti drustvu Brodosplit da plati iznos od 7.846.338 EUR, koji treba
biti uveéan za zakonsku kamatu temeljem ¢lanka 6:119. nizozemskog
Gradanskog zakonika, od 25. lipnja 20189. ili bilo kojeg drugog datuma koji Sud
smatra odgovarajucim do datuma potpune isplate;

naloZiti drustvu Brodosplit:

(i) da se suzdrZi od sklapanja ili potpomaganja bilo kakvih transakcija
radi prodaje ili prijenosa Broda ili duZnickog opterecenja Broda bilo
kojim imovinskim pravom bez prethodne suglasnosti drustva Star
Clippers;

(ii) da osigura, ulaZuc¢i maksimalne napore koji obuhvacaju poduzimanje svih
potrebnih korporativnih mjera od strane drustva Brodosplit, da drustvo
Hero Shipping nece sklopiti nikakvu transakciju radi prodaje ili prijenosa
Broda ili duzni¢kog opterecenja Flying Clippera bilo kojim imovinskim
pravom;

(iii) da se suzdrZi od upravijanja Brodom te da osigura, ulaZuc¢i maksimalne
napore koji obuhvacéaju poduzimanje svih potrebnih korporativnih mjera
od strane drustva Brodosplit, da nijedna osoba ne upravlja Brodom;

sve navedeno sve dok je Ugovor o gradnji broda na snazi te podloZno neposredno
naplativoj kazni od 25.000.000 EUR koju drustvo Brodosplit treba platiti druStvu

(n)

Star Clippers u slu¢aju neispunjenja prethodno navedenih naloga;

naloZiti drustvu Brodosplit da plati sve troSkove i izdatke ove arbitraZe,
uklju¢ujuci, ali ne ogranicavajuéi se na administrativne izdatke UNUM-a, naknade

iizdatke
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88.

89.

90.

9L

Suda, naknade i izdatke bilo kojeg vjestaka imenovanog u svrhu ove arbitraZe,
naknade i izdatke pravnog zastupanja drustva Star Clippers, sve uvecane za
zakonsku kamatu koja se pocinje obracunavati 14 dana nakon datuma
Pravorijeka do datuma potpune isplate.

Struktura onoga Sto slijedi:

Sud ¢e se sada pozabaviti raspravom o meritumu tuzbe i protutuzbe Stranaka. Teme ce se
rjeSavati sljede¢im redoslijedom:

- Odjeljak IX. Je li kasnjenje isporuke Broda bilo ,dopusteno”, odnosno moze li se
odgovornost za kasnjenje pripisati drustvu Star Clippers? Odgovor je Suda da nije. l1zravna
je posljedica to da je drustvo Star Clippers opravdano raskinulo Ugovor o gradnji broda
obavijes¢u od 29. oZujka 2019. zbog krienja ugovora (kasnjenja) od strane drustva
Brodosplit.

- Odjeljak X. Je li Ugovor o gradnji broda i'eaktiviranpbavijeéc’u drustva Star Clippers
o povlaenju obavijesti o raskidu ugovora od 23. srpnja 2019. (vidi prethodnu
tocku 80.)? Odgovor je Suda da nije.

- QOdjeljak XI. sluzi kao saZetak rasprava u odjeljcima IX. i X. te kako bi ukazao na
posljedice mjera koje traze drustvo Brodosplit i drustvo Star Clippers.

- Ostale tvrdnje raspravit ée se u odjeljcima Xil. — XV.

Je li kasnjenje isporuke Broda bilo ,,dopusteno”?

Obavijes¢u od 29. oZujka 2019., drustvo Star Clippers raskinulo je Ugovor o gradnji broda u
skladu s ¢lankom 12.1. (d) tog Ugovora.11 Clankom 12.1. (d) Ugovora o gradnji broda, koji je
izmijenjen €lankom 27. Dodatka 6., propisuje se da drustvo Star Clippers ima pravo raskinuti

~ Ugovor o gradnji broda slanjem pisane obavijesti drutvu Brodosplit ako se Brod ne isporuci u

roku od 45 radnih dana, podloino dopustenom kasnjenju, nakon Datuma isporuke.12

Kada je rije¢ o Datumu isporuke, clankom 7.1. Ugovora o gradnji broda, koji je izmijenjen
¢lankom 18. Dodatka 6., propisuje se da se Brod isporucuje drustvu Star Clippers ,,dana 30.
rujna 2017. u podne po lokalnom vremenu u Splitu, (i) podloZno Ugovoru potpisanom u
listopadu 2014., (ii) podloZno dopustenom kasnjenju, (iii) podloZno pravodobnoj isporuci
materijala i opreme Kupca sukladno ovom Ugovoru”. 13

Sukladno ¢lanku 7.13. Ugovora o gradnji broda, ,,Dopusteno kasnjenje” znadi ,svako kasnjenje
zbog vise sile, kasnjenja uzrokovana dogadajima u vezi s materijalima i opremom Kupca i
njegovim plaéanjima, izmjenama koje zatraZi Kupac i/ili razlicita Regulatorna tijela, ispitivanjem
modela ako to zahtijeva Uprava ili bilo koje drugo kasnjenje uzrokovano dogadajima koji
dopustaju prilagodbu ili odgodu datuma isporuke u skladu s uvjetima Ugovora” .14

11
12
13
14

Dokaz B-010.
Dokaz B-001.
Dokaz B-001.
Dokaz B-001.
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92.

93..

94.

Razdoblje od 45 radnih dana nakon 30. rujna 2017. zavrsilo je 4. prosinca 2017.15 Obavijest
drustva Star Clippers o raskidu Ugovora od 29. ozujka 2019. dogodila se 480 dana nakon toga.
Da bi drustvu Star Clippers bilo nedopusteno raskinuti Ugovor prema ¢lanku 12.1. (d) Ugovora o
gradnji broda, drustvo Brodosplit moralo bi dokazati da je 29. oZujka 2019. imalo pravo na 480
ili viSe dana odgode Datuma isporuke nakon 30. rujna 2017.

Argumentacija drustva Brodosplit

Prema argumentaciji drustva Brodosplit obavijest drustva Star Clippers o raskidu Ugovora od 29. oZujka
2019. nevazeda jer se, zbog kasnjenja drustva Star Clippers u isporuci Materijala i opreme Kupca,
ukljuéujuci sve nuzne informacije i dokumentaciju koje je drustvo Brodosplit opravdano zahtijevalo kako
bi ispunilo plan gradnje Broda, Datum isporuke Broda pomaknuo iza 29. oZujka 2019.16 Zapravo,
drustvo Brodosplit isti¢e da je 29. ozujka 2019. imalo pravo na dodatnih 277 dana dopustenog
kasnjenja.17

Materijali i oprema Kupca bili su, prema drustvu Brodosplit, podijeljeni u dvije skupine::

(a) 1. skupinu Materijala i opreme Kupca, koja se sastojala od: (i) strojeva i opreme
navedenih u Prilogu 1. Ugovora o gradnji broda, koji su trebali biti isporuceni drustvu
Brodosplit najkasnije na datume navedene u ¢lanku 2.1. Ugovora o gradnji broda i
njegovim izmjenama u Dodatku 6. i (ii) dokumentacije navedene pod tockom 1.42
Tehnicke specifikacije, koju je trebalo dostaviti druStvu Brodosplit najkasnije 15. lipnja

95.

96.

{b) 2. skupinu Materijala i opreme Kupca, koja je ukljuivala pulenu na kosniky, jarbole,
opute i jedra, koje je trebalo isporuciti druStvu Brodosplit ,,u skladu s preliminarnim
rasporedom gradnje kako bi se ispunio plan gradnje Broda” (¢lanak 2.1. Ugovora o
gradnji broda).

Drustvo Brodosplit istie da je, osim toga, drustvo Star Clippers imalo duZnost isporuciti drustvu
Brodosplit sve nuzne ,specifikacije, planove, nacrte, upute, prirucnike, izvjes¢a o ispitivanju i
certifikate”, koje je Graditelj opravdano zahtijevao kako bi ispunio plan gradnje Broda, “(k)ako
bi se Graditelju omogudilo projektiranje Broda, ugradnja Materijala i opreme Kupca u Brod ili
na njega te osiguralo pustanje u rad” sukladno ¢lanku 2.2. Ugovora o gradnji broda.1s

Dana 7. travnja 2014. drusStvo Star Clippers dostavilo je drustvu Brodosplit dokumentaciju u
sklopu 1. skupine Materijala i opreme Kupca, no, prema drustvu Brodosplit, ti su nacrti biti
netocCni, nepotpuni i

15

Srijeda 1. studenog 2017. (Svi sveti) bio je drZavni praznik u Hrvatskoj (vidi https://www.total-croatia-
news.com/lifestyle/15518-croatian-public-holidays-in-2017)

16

17
18

2015 sukladno-Clanku-2:1-Ugovora-ogradnji-broda-i-njegovim-izmjenama-u-Dodatku-1-i

w——— N —

Vidi Tuzba (Brodosplit); t-45-idalje;"Odgovor i-olitovanje na protutuzbu-(Brodosplit); t=1055245i-dalje;
Odgovor na repliku na protutuzbu (Brodosplit), t. 30. i dalje; Uvodna izjava sa saslusanja drustva Brodosplit, t.
73. i dalje.

Vidi npr. Odgovor i ofitovanje na protutuzbu (Brodosplit), t. 131.

TuZba (Brodosplit), t. 49.
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98.

99.

nedosljedni te zbog toga nedostatni da bi se zapocelo osnovno projektiranje Broda. Kao
posljedica toga, projektiranje i u konacnici gradnja Broda kasnili su.1s

Drustvo Brodosplit istice da se naknadna kasnjenja drustva Star Clippers s isporukom
Materijala i opreme Kupca mogu kategorizirati u sljedeca tri niza dogadaja.

(a) Prvo, drustvo Star Clippers nije pravodobno dostavilo to¢ne i potpune izracune za opute,
koji su potrebni za odobrenje projektnih nacrta trupa koje izdaje klasifikacijsko drustvo
DNV-GL. Projektni nacrti trupa dio su osnovne konstrukcije Broda i stoga su neophodni za

utvrdivanje glavne konstrukcije i nadgrada Broda. lako je ta faza postupka gradnje trebala
zapoceti 19. sijeCnja 2015., drustvo Star Clippers nije dostavilo konaéne nacrte do srpnja 2015.20

(b) Drugo, drustvo Star Clippers nije pravodobno dostavilo informacije o nepomicnoj oputi,
koje su bile potrebne za projektiranje nadgrada iznad glavne palube, kao ni informacije
o palubnoj opremi Kupca, koje su bile potrebne za projektiranje rasporeda palube.
Trazene informacije nisu dostavljene u potpunom i konacnom obliku do 22. prosinca
2015. odnosno 29. travnja 2016., premda je drustvo Brodosplit ranije obavijestilo
drustvo Star Clippers da te informacije nedostaju, Sto utjece na postupak projektiranja i
gradnje.z1

(c) Trede, drustvo Star Clippers kasnilo je s ugradnjom jarbola i oputa (2. skupina Materijala i
opreme Kupca). Tijekom 2017., ¢inilo se da druStvo Star Clippers ne¢e moci tada zapoceti
s ugradnjom jarbola u skladu s odgovarajucim planom gradnje, Sto je imalo negativan
utjecaj na tijek gradnje Broda. Drustvo Brodosplit bilo je stoga prisiljeno — kako bi se
smanjio ucinak kasnjenja — odgoditi preferirani redoslijed radova povezanih s
opremanjem Broda. Do raskida Ugovora o gradnji broda, drustvo Star Clippers nije bilo
spremno ugraditi jarbole i opute na Brod.22

Drustvo Brodosplit istice da je opetovano obavjestavalo drustvo Star Clippers da zbog
kasnjenja isporuke Materijala i opreme Kupca i neispunjavanja obveza drustva Star Clippers iz
Ugovora o gradnji broda drustvo Brodosplit ima pravo na dopusteno kasnjenje, konkretno
dana 11. lipnja 2016., 28. srpnja 2017. i 8. prosinca 2017.23

Na temelju tih nizova dogadaja drustvo Brodosplit isti¢e da je dokazalo u ZavrSnom vjestackom
nalazu drustva DT da je u vrijeme slanja obavijesti drustva Star Clippers o raskidu Ugovora, tj.
29. ozujka 2019., ono

19
20
21
22
23

© Tuiba (Brodosplit), t. 51.

Tuzba (Brodosplit), t. 53., koja upucuje na Zavrsni nalaz drustva DT (Dokaz B-079), t. 6,2.

Tuzba (Brodosplit), t. 54. - 55., koje upucuju na Zavrsni nalaz druStva DT (Dokaz B-079), t. 6.3 i 6.4.

Tuzba (Brodosplit), t. 56. — 58., koje upuduju na Zavrini nalaz drustva DT (Dokaz B-079), t. 5.5 i poglavlje 8.
Tuzba (Brodosplit), t. 59., koja upucuje na Dokaze B-082, B-083 i B-003.
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zbog 15 ,Slucaja kasnjenja Kupca” (,,SKK-ova”}imalo pravo na jos 277 dana dopustenog
kasnjenja.24

100. Za svoju analizu dopustenog kasnjenja drustvo Brodosplit oslanja se na ¢lanak 2.4. Ugovora o
gradnji broda (citiran u prethodnoj tocki 71.).2s Ono navedenu odredbu tumaci u smislu da
Datum isporuke Broda (postavljen na 30. rujna 2017.) podlijeze automatskom produljenju zbog
dopustenog kasnjenja ako drustvo Star Clippers ne isporuci pravodobno Materijale i opremu
Kupca. Produljenje ne samo da je automatsko (ipso facto), ve¢ se primjenjuje i ,,na osnovi
vremenske nadoknade, tocnije, produljuje se za isto razdoblje kasnjenja drustva Star Clippers u
isporuci odgovarajucih Materijala i opreme Kupca”, neovisno o stvarnom ucinku takvog
kasnjenja na kljuéni tijek projekta.2s Drustvo Brodosplit tvrdi da je motivacija za automatsko
produljenje bila Zelja obiju Stranaka da se izbjegne rasprava o uzroénosti, atribuciji i/ili
presudnosti dopustenog kasnjenja.27

101. Odredba iz ¢lanka 2.4. Ugovora o gradnji broda, prema drustvu Brodosplit, u skladu je sa
standardnom brodogradevnom praksom i potjece iz standardnog obrasca koje su pripremili
pravni savjetnici hrvatskih brodogradilista u suradnji s UdruZenjem hrvatske brodogradevne
industrije (Jadranbrod), koji se pak temelji na standardnom obrascu UdruZenja japanskih
brodograditelja (,,Obrazac SAJ)”). Clankom XVII. (d) Obrasca SAJ izriéito je propisano da ako
Kupac ne isporuci neki od Materijala ili opreme Kupca na vrijeme, Datum isporuke automatski

- - _se-produljuje za.razdoblje takvog kasnjenja isporuke.2s . __

102. A automatsko produljenje iz ¢lanka 2.4. Ugovora o gradnji broda ulazi; prema drustvu
Brodosplit, u definiciju Dopustenog kasnjenja kako je definirano u €lanku 7.13. Ugovora o
gradnji broda. Dopusteno kadnjenje znadi i ukljuuje, izmedu ostalog: ,kasnjenja uzrokovana
dogadajima u vezi s materijalima i opremom Kupca” i ,bilo koje drugo kasnjenje uzrokovano
dogadajima koji dopu§taju prilagodbu ili odgodu datuma isporuke u skladu s uvjetima
Ugovora”. Clanak 2.4.-Ugovora o gradnji broda pripada potonjoj kategoriji.2s On ne namece
obavezu uzrolnosti ili presudnosti — u mjeri u kojoj takva opcenita obveza moie proizlaziti iz
¢lanka 7.13. Ugovora o gradnji broda — na automatsko produljenje Datuma isporuke iz ¢lanka
2.4.30Drustvo Brodosplit takoder isti¢e da se kategorija ,kasnjenja uzrokovanih dogadajima u
vezi s materijalima i opremom Kupca i njegovim plaéanjima” iz ¢lanka 7.13. Ugovora o gradnji
broda treba razlikovati od ¢lanka 2.4. Ugovora o gradnji broda. Dok se ¢lanak 2.4. Ugovora o
gradnji broda iskljucivo bavi kasnjenjem u isporuci Materijala i opreme Kupca, prethodno
spomenuta kategorija iz &lanka 7.13. moze ukljuivati nedostatke Materijala i opreme Kupca
i/ili druge probleme povezane s Materijalima i opremom Kupca koji nisu obuhvaéeni élankom
2.4. Ugovora o gradnji broda.s1

24 Odgovor i olitovanje na protutuzbu (Brodosplit), t. 247., 332, — 338.

25 Tuzba (Brodosplit), t. 35.; Odgovor i olitovanje na protutuzbu (Brodosplit), t. 105., 249. i dalje.

26 Odgovor i otitovanje na protutuzbu, t. 251., 253.; Odgovor i oditovanje na protutuzbu (Brodosplit), t. 251-253.,
27 Odgovor i oCitovanje na protutuzbu (Brodosplit), t. 254.

28 Odgovor i oitovanje na protutuzbu {Brodosplit), t. 259-266

29 Odgovor na repliku na protutuzbu (Brodosplit), t. 31.

30 Odgovor i olitovanje na protutuzbu (Brodosplit), t. 256., 275.

31 Odgovor i olitovanje na protutuzbu (Brodosplit), t. 277.
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103.

104.

105:

106.

107.

108.

Naposljetku, tumacenje ¢lanka 2.4. Ugovora o gradnji broda kojim se drustvo Brodosplit sluZi
podrazumijeva da se produljenje odnosi na svaku pojedinaénu stavku Materijala i opreme Kupca
zasebno, ¢ak i kada su kasnjenja istovremena, tj. ako se dogadaju u istom razdoblju.32

Arqumentacija drustva Star Clippers

Drustvo Star Clippers tvrdi potpuno suprotno: nema dokaza da je drustvo Star Clippers
uzrokovalo ka$njenje gradnje, a kamoli oko dvije godine kasnjenja, stoga drustvo Brodosplit
nema pravo na Dopusteno kasnjenje i drustvo Star Clippers imalo je pravo raskinuti Ugovor o
gradnji broda dana 29. oZujka 2019.33 -

Drustvo Star Clippers isti¢e da je tumacenje ¢lanka 2.4. Ugovora o gradnji broda drustva
Brodosplit, koje podrazumijeva da Dopusteno kasnjenje ne zahtijeva uzroénu vezu izmedu
kasnjenja isporuke Materijala i opreme Kupca i kasnjenja datuma isporuke, proturje¢no ocitom
tumacenju ¢lanka 2.4. i €lanka 7.13. Ugovora o gradnji broda, iz kojeg slijedi da ako drustvo Star
Clippers uzrokuje kasnjenje datuma isporuke, , datum isporuke automatski se produljuje za
razdoblje takvog kasnjenja” kako bi odraZzavao razdoblje Dopustenog kasnjenja.34

Prvi nacrt Ugovora o gradnji, koji je pripremio odvjetnik drustva Star Clippers, g. Smit, nije
ukljucivao odredbu povezanu s Materijalima i opremom Kupca. U prijedlogu izmjena i dopuna
ugovora drustva Brodosplit od 20. rujna 2014., ono je dodalo u ¢lanku 7.13. da Dopusteno
kasnjenje ukljuéuje ,kasnjenja uzrokovana dogadajima u vezi s Materijalima i opremom Kupca”
i uvelo — $to je vaZno za analizu dogovora o ugovornom kasnjenju za Materijale i opremu Kupca
—nove ¢lanke 2.1., 2.4.12.5.35

Osim pravodobne isporuke Materijala i opreme Kupca, prema novom ¢lanku 2.2. Ugovora o
gradnji broda drustvo Star Clippers imalo je obvezu pruZiti podrsku drustvu Brodosplit pri
projektiranju, ugradnji i pustanju u rad Materijala i opreme Kupca. Drudtvo Star Clippers istice
da je navedena odredba relevantna isklju¢ivo u odnosu na strojeve i opremu koje isporucuje
drustvo Star Clippers, a koje je drustvo Brodosplit trebalo ugraditi i pustiti u rad. Clanak 2.2.
Ugovora o gradnji broda nije relevantan u odnosu na projektnu dokumentaciju i jarbole, opute
i jedra, jer je njih trebalo ugraditi drustvo Star Clippers.3s

Prema misljenju drudtva Star Clippers, tumacenje Ugovora o gradnji broda drustva Brodosplit
takoder se ne moZe podrzati s obzirom na dogovor izmedu Stranaka u odnosu na isporuku 2.
skupine Materijala i opreme Kupca (tj. jarbola i oputa). Kad je rije¢ o jarbolima i oputama,
Stranke se nisu dogovorile za fiksan datum isporuke, ve¢ za okviran. Isporuka se imala za obaviti
,u skladu s preliminarnim rasporedom gradnje kako bi se ispunio plan gradnje Broda.”. Jarboli i
opute kasne iskljucivo kada vrijeme njihove isporuke

32
33

34
35
36

Zapisnik sa 1. dana saslusanja, str. 42/43.

Argumentacija drustva Star Clippers iznesena je u njegovom Odgovoru na tuibu i ProtutuZbi (Star Clippers), t. 98. i
dalje; Odgovor na repliku i odgovor na protutuzbu (Star Clippers), t. 45. i dalje; i Uvodna izjava sa sasiudanja
drustva Star Clippers, slajdovi Pitanje 1.

Odgovor na tuzbu i Protutuzba (Star Clippers}, t. 105.

Odgovor na repliku i odgovor na protutuzbu (Star Clippers), t. 56. — 65.

Odgovor na repliku i odgovor na protutuzbu (Star Clippers), t. 68. — 69.
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109.

110.

111.

dovede to toga da drustvo Brodosplit vise ne mozZe ispuniti tadasnji plan gradnje, Sto zahtijeva
procjenu klju¢nog tijeka projekta.s7

Drustvo Star Clippers napominje da vjestacki nalaz drustva Driver Trett koji je dostavilo drustvo
Brodosplit ne procjenjuje kljuéan tijek projekta i istice da procjena klju¢nog tijeka projekta
njegovog vjestaka drustva Vijverberg pokazuje da, osim jednog zanemarivog kasnjenja, nijedno
od ostalih navodnih ,Slucajeva kasnjenja Kupca” koje je utvrdilo drustvo Driver Trett nije
uzrokovalo kasnjenje. Aktivnosti opremanja koje je trebalo obaviti drustvo Brodosplit pokazale
su se klju¢nima nakon porinuéa broda.ss Stovise, drustvo Driver Trett uvelo je niz novih kljuénih
etapa i povezanih rokova koji ne odraZavaju sporazum utvrden lankom 2.1. i €lankom 2.5.
Ugovora o gradenju broda.3s

Analiza pojedinacnih Slucajeva kasnjenja Kupca navodi drustvo Star Clippers na zakljucak da, s
obzirom da ono nije propustilo pravodobno isporuciti Materijale i opremu Kupca, navodno
pravo drustva Brodosplit na Dopusteno kasnjenje nije utemeljeno.4o

ObrazloZenje i odluka Sudq

Misljenja Stranaka o pravom znadenju ugovornog sustava Dopustenog kasnjenja koje odgada
Datum isporuke Broda kako je navedeno u ¢lancima 2.1.,2.2,, 2.4.i 2.5. te ¢lancima 7.1.i 7.13.
Ugovora o gradnji broda dijametralno su suprotna. Prema misljenju drustva Brodosplit ono se
odnosi na automatsko produljenje za razdoblje kasnjenja u slucaju da drustvo Star Clippers
propusti pravodobno isporuciti Materijal i opremu Kupca: Drustvo Star Clippers pak tvrdida bi

112,

113.

ono-iskljucivo-zastitilo-drustvo-Brodosplit-ed-bitnog-kasnjenja, npr-kadnjenja-koja-uzrokuju
kasnjenje u isporuci Broda.

Argument drustva Brodosplit da je obavijest drustva Star Clippers o raskidu Ugovora nevazeca
temelji se na njegovom tumacenju dogovorenog ugovornog sustava Dopustenog kasnjenja i
analizi drustva Driver Trett koja se temelji na tom tumacenju. Tijekom rasprave drustvo
Brodosplit potvrdilo je da, u slu¢aju da Sud podrzi poloZaj drustva Star Clippers u odnosu na
tumacenje dogovorenog ugovornog sustava Dopustenog kasnjenja, drustvo Brodosplit nije
obavilo alternativnu analizu kljuénog tijeka projekta kojom bi se dokazalo da zbog Dopustenog
kasnjenja drustvo Star Clippers ne biimalo pravo pozvati se na raskid Ugovora u skladu s
¢lankom 12.1. (d) Ugovora o gradniji broda.s1 Slijedom toga, da bi Sud zakljucio da je obavijest
drustva Star Clippers o raskidu Ugovora od 29. oZujka 2019. nevaZeca, morao bi utvrditi da je
potrebno slijediti i: (i) tumadenje dogovorenog sustava Dopustenog kasnjenja drustva
Brodosplit i (ii) analizu Dopustenog kasnjenja koje za posljedicu ima datum isporuke nakon 29.
oZujka 2019. drustva Brodosplit.

Sud e najprije analizirati ugovorni sustav Dopustenog kasnjenja, kako su ga Stranke dogovorile
u Ugovoru o gradnji broda. Iz razloga navedenih u nastavku Sud ¢e zakljuciti da — suprotno
argumentu drustva Brodosplit — dogovoreni sustav ne omoguduje

a7

38
33
40
41

Odgovor na tuzbu i Protutuzba (Star Clippers), t. 106. ~ 107.
odgovor na tusbu Protutuzba-(Sta r-Clippers);-t—109-

Odgovor na repliku i odgovor na protutuzbu (Star Clippers), t. 74.

Odgovor na repliku i odgovor na protutuzbu (Star Clippers), t. 80. — 148.

Zapisnik sa 1. dana saslu3anja, str. 125; Zapisnik sa 2. dana saslusanja, str. 31; Dodatno izvjeS¢e drustva Driver
Trett (Dokaz B-104), t. 3.2.4.

23



114.

115.

116.

117.

automatsko produljenje za razdoblje kasnjenja u slucaju da drustvo Star Clippers propusti
pravodobno isporuciti Materijale i opremu Kupca, veé produljenje Datuma isporuke za
kasnjenja u isporuci Materijala i opreme Kupca i/ili popratne dokumentacije koja su
uzrokovala kasnjenje u isporuci Broda.

Povuest nacrta Ugovora o qradn// broda

Prvi nacrt Ugovora o gradnji broda nije predvidao isporuku Materijala i opreme Kupca.az
Clankom 1. ureden je predmet Ugovora, ukljutujuci npr. opis i glavne znacajke Broda,
registraciju i klasifikaciju Broda, odluke klasifikacijskog drustva i raspored gradnje. Clankom 2.
uredeni su inspekcija i odobrenje. lzmjene su bile uredene ¢lankom 3., a probni rad ¢lankom 4.
Clankom 5. (Isporuka Broda) kao Datum isporuke utvrden je 28. veljaée 2017., a u stavku (c)
istog €lanka, uredeno je produljenje Datuma isporuke u slu¢aju vise sile. Clankom 5.6.
Dopusteno kasnjenje definirano je kao ,svako kasnjenje zbog uzroka navedenih u stavku (c) ovog
Clanka 5. ili bilo koje drugo kasnjenje uzrokovano dogadajima koji dopustaju prilagodbu ili
odgodu datuma isporuke u skladu s uvjetima Ugovora”. Ostalim ¢lancima uredivalo se Placanje
dogovorene cijene i Garancija (¢lanak 6.), Vlasnistvo (¢lanak 7.), Osiguranje (¢lanak 8.),
Neispunjavanje obveza Kupca i Graditelja (Clanci 8.1 9.), Jamstvo kvalitete (¢lanak 11.),

Mogucnost drugog broda (€lanak 12.) i Mjerodavno pravo i rjeSavanje sporova.

Dana 20. rujna 2014. drustvo Brodosplit poslalo je drugi nacrt Ugovora o gradnji broda u obliku
prijedloga izmjena i dopuna ranijeg nacrta Ugovora.s3

_ Clanak 5.1. koji se odnosio na Datum isporuke (prenumeriran u &élanak 7.1.) izmijenjen je na

sliededi nacin:as

Brod se isporuc"ujé Kupcu najkasnije 28. veljace 2017. u podne po lokalnom vremenu u

Splitu, (i) podloZno Ugovoru koji je potpisan i stupa na snaqu najkasnije u rujnu 2014., (ii)
podloZno dopustenom kasnjenju preduljenjuroka, (iii) podloZno pravodobnoj isporuci

materijala i opreme Kupca prema ovom Ugovoru. kake-je-predvideno-evim-Ugeverem-

Kupac je duZan preuzeti Brod ¢im je on dovrsen (najranije 28. veljace 2017.) i u
razumnom vremenu otpremiti ga iz brodogradilista Graditelja.

Clanak 5.6. koji se odnosio na Dopusteno kasnjenje (prenumeriran u ¢lanak 7.13.) izmijenjen je na
sljededéi nacin:

»Dopusteno kasnjenje” znaci svako kasnjenje zbog vise sile, kasnjenja koja su uzrokovana
ﬂdjqddbjirh'a’iﬁ vézi sunaterijalima:i opremom Kupca'i njegovim:plaéanjima;:izmjenama..
_koie zatraZi Kupac i/ili razlicita Requlatorna tijela, ispitivanjem modela ako to zahtijeva
Uprava uzreke-pavedenibu-staviku-{c-oveg-Elankea-5- ili bilo koje drugo kasnjenje '
uzrokovano dogadajima koji dopustaju prilagodbu ili odgodu datuma isporuke u skladu s
uvjetima Ugovora.

4
43

Dokaz S-086.
Dokaz S-087.
Brisanja su prikazana precrtano, a dodatci podcrtano:
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118. Drustvo Brodosplit dodalo je nove clanke 2.1., 2.2. i 2.4, koji glase:

2.1 Kupac je duZan o svojem vlastitom riziku, trosku i izdatcima nabaviti i dostaviti
Graditelju sve stavke koje Kupac ima opremiti, a koje su navedene u Prilogu (1.) (u
daljnjem tekstu: ,,Materijali i oprema Kupca”), u skladiste ili drugo spremiste u
Brodogradilistu Graditelja. Navedeno mora biti u dobrom radnom stanju,
potpuno i sa svim certifikatima koji su potrebni za izvrSenje ovog Ugovora te
Kupac preuzima punu odgovornost za cjelokupnu ucinkovitost, funkcionalnost,
certifikate i jamstva navedenog te je duZan snositi sve troskove koji bi mogli
nastati zbog neispunjavanja obveza povezanih s njima. Navedeno se ima
isporuciti u roku koji omogucuje ispunjavanje plana gradnje Broda.

2.2 Kako bi se Graditelju omogucilo projektiranje Broda, ugradnja Materijala i opreme
Kupca u Brod ili na njega te osiguralo pustanje u rad, Kupac je duZan pravodobno
isporuciti Graditelju sve nuZne specifikacije, planove, nacrte, upute, prirucnike,
izvjestaje o ispitivanju i certifikate koji su Graditelju razumno potrebni kako bi se
ispunio plan gradnje Broda. Kupac je duZan o svojem vlastitom trosku i na viastitu
odgovornost dogovoriti se s predstavnicima proizvodaca Materijala i opreme
Kupca da pomognu Graditelju pri ugradnji u Brod ili na njega i pri njihovu pustanju
u rad i/ili da samostalno provedu ugradnju ili obave nuzne prilagodbe u

Brodogradiliitu.

()

2.4.  Ako Kupac propusti isporuciti bilo koji od Materijala ili opreme Kupca u roku koji
omogucuje ispunjavanje plana gradnje Broda, Datum isporuke automatski se
produljuje za razdoblje takvog kasnjenja isporuke. U tom je slucaju Kupac
odgovoran i duZan platiti Graditelju sve ocite gubitke i Stetu nastalu za Graditelja
zbog takvog kasnjenja isporuke Materijala i opreme Kupca, a takvo se placanje
izvrsava pri isporuci Broda.

Novi clanak 2.5. podrobnije je opisao Materijale i opremu Kupca,

119. U konaénoj inatici Ugovora o gradnji broda kako je dogovorena izmedu Stranaka, clanak 7.1. ostao je
nepromijenjen, osim zamjene datuma 28. veljace 2017. datumom 30. rujna 2017. i brisanjem izraza
,Ugovoru potpisanom u listopadu 2014.” asClanak 7.13. takoder je ostao nepromijenjen. Zadnja
reenica ¢lanka 2.1. zamijenjena je rijeCima ,Isporuka 1. skupine Materijala i opreme Kupca mora biti
najkasnije do 15. lipnja 2015., a 2. skupine u skladu s preliminarnim rasporedom gradnje kako bi se
ispunio plan gradnje Broda”ssi naknadno izmijenjena kako bi se prilagodila izmijenjenim datumima
isporuke za neke strojeve i opremu koji su ukljuéeni u 1. skupinu.s7 Clanci 2.2. i 2.4. ostali su

nepromijenjeni.
as —Dodatak-6-(Pokaz-B-001),-¢lanci-18.,-19.-i-20
46 Dodatak 1. (Dokaz B-001).

47 Dodatak 6. (Dokaz B-001), ¢lanak 9.
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120.

121.

122.

Prethodni standard Obrasca SAJ

Prema navodima drustva Brodosplit ¢lanak 2.4. Ugovora o gradnji broda temelji se na
standardnom obrascu koji su pripremili pravni savjetnici hrvatskih brodogradiliSta u suradnji s
Udruzenjem hrvatske brodogradevne industrije (Jadranbrod) (,,Obrazac Jadranbrod”), a koji se
pak temelji na standardnom obrascu UdruZenja japanskih brodograditelja (,,Obrazac SAJ”).
Prema navodima drustva Brodosplit Obrazac SAJ mjerodavan je obrazac koji se Cesto
upotrebljava kao predlozak ugovora o gradnji brodova. Clankom XVII. (1.) (d) Obrasca SAJ
predvideno je da se, u slu¢aju da Kupac ne isporuci Materijale i opremu Kupca na vrijeme,
Datum isporuke automatski produljuje za razdoblje takvog kasnjenja isporuke.as Brodosplit
navodi da prema Obrascu SAJ Graditelj stjeCe pravo na produljenje Datuma isporuke za
razdoblje kasnjenja neovisno o tome je li to kasnjenje isporuke Materijala i opreme Kupca
stvarno utjecalo na gradnju Broda. S druge strane, Graditelj ima pravo zahtijevati produljenje
roka samo za broj dana kasnjenja isporuke, a ne za trajanje razdoblja u kojem su gradevinski
radovi bili prekinuti.so

Brodosplit navodi da je ¢lanak XVII. (1.) (d) Obrasca SAJ usvojen u Obrascu Jadranbrod i
vlastitom standardnom obrascu drustva Brodosplit. Clanak 2.4. Ugovora o gradnji broda
ponavlja tekst i znacenje ¢lanka XVII. (1.) (d) Obrasca SAJ (podloZno podcrtanim odstupanjima):

Ako Kupac propusti isporuditi bilo koji od Materijala ili opreme Kupca u roku koji
omogqucuje ispunjavanje plana gradnje Broda, Datum isporuke automatski se produljuje
za razdoblje takvog kasnjenja isporuke. U tom je slu¢aju Kupac odgovoran i duzan
Graditelju platiti sve oite gubitke i Stete nastale Graditelju zbog takvog kasnjenja
isporuke Materijala i opreme Kupca, a takvo se plac¢anje izvrSava pri isporuci Broda.

lzraz ,,roka za ispunjavanje plana gradnje Broda” zamjenjuje izraz ,zadanog roka” (koji se
upotrebljava u skladu s Obrascem SAJ u standardnom obrascu drustva Brodosplit), a rije¢
,o€ite” dodana je u tekst ¢lanka XVII. (1.) (d) Obrasca SAJ.

Sud napominje da je ¢lankom XVII. Obrasca SAJ propisan sporazum prema kojem ¢ée kupac
isporuciti elemente strojeva i opreme broda, a prema kojem ¢e se kupac osloniti na graditelja
samo u svrhu ¢uvanja navedenog u brodogradiliStu i montaZze navedenog na brod. Primarna
obveza kupca je isporuka materijala i opreme u ,,ispravnom stanju”, na nacin da budu spremni
za montazu u skladu s vremenskim planom graditelja.soKupac je takoder duzan dostaviti
prirucnike i druge informacije kako bi graditelju olak§ao montaZzu materijala i opreme.si Prema
obrascu SAJ graditelj stjeCe pravo na produljenje Datuma isporuke neovisno o tome je li
kaSnjenje isporuke materijala i opreme kupca stvarno utjecalo na gradnju broda ili ne. Ako
isporuka kasni viSe od 30 dana, graditelj ima pravo nastaviti s gradnjom

a8
a9
50
51

Odgovor i oitovanje na protutuzbu (Brodosplit}, t. 262.
Obrazac SAJ {Dokaz B-143), clanak XVILI. (1.) (a).
Obrazac SAJ (Dokaz B-143), clanak XVII. (1.) (b).




123.

— .-~ 124, _Sud.utvrduje da Obrazac. SAl propisuje sljedeci sustav dopustene odgode:

broda bez montaZe materijala i opreme koja nedostaje.s2 Temeljni komentar na koji se poziva
Brodosplit, medutim, navodi da u slu¢aju da kupac isporuci svoje materijale i opremu nakon
dogovorenih rokova, graditelj ima pravo (uz uvjet slanja odgovarajucih obavijesti) na
produljenje vremena gradnje, ali samo utoliko ukoliko je kadnjenje prouzrocilo stvarno
kasnjenje u isporuci broda, kao u Obrascu Newbuildcon, kako bi se osigurao ,,uravnoteZeniji
pristup” tom pitanju.s3

Clanak VII. (1.) Obrasca SAJ propisuje da ¢e se u slu¢aju kadnjenja gradnje broda ,uslijed razloga
koji u skladu s uvjetima ovog Ugovora dopustaju odgodu datuma isporuke” Datum isporuke
odgoditi u skladu s time. Clanak VIIL. (3.) definira dopustena kasnjenja kao ,[k]asnjenja uslijed
razloga koji su navedeni u stavku 1. ovog ¢lanka i sva druga kasnjenja koja svojom prirodom u
skladu s uvjetima ovog Ugovora dopustaju odgodu datuma isporuke”. Clanak VIil. (1.) predvida
da se, ako je gradnja broda odgodena zbog razloga koji je ,izvan kontrole Graditelja, njegovih
podizvodaca ili dobavljaca”, Datum isporuke odgada za vremensko razdoblje koje ne smije
premasiti ukupno akumulirano trajanje svih takvih kasnjenja. Naposljetku, clankom VIII. (2.)
obrasca SAJ zahtijeva se da graditelj pisanim putem obavijesti kupca o datumu nastupa uzroka
kasnjenja koje graditelju daje pravo na odgodu datuma isporuke, kao i o datumu prestanka tog
uzroka te vremenskom trajanju odgode Datuma isporuke zbog takvog uzroka kasnjenja.

(a) Neisporuka Materijala i opreme Kupca (strojevi'i opréma Koju isporucuje’Kupacza
montazu u brod ili na brod) u zadanom roku rezultira automatskim produljenjem
datuma isporuke za vremensko razdoblje takvog kasnjenja isporuke.sa

(b) Ako kasnjenje isporuke bilo kojeg Materijala i opreme Kupaca traje dulje od 30 dana,
graditelj ima pravo nastaviti gradnju broda bez njihove montaze u brod ili na brod.ss

(c) Utoliko ukoliko se graditelju ne isporuce nuine specifikacije, planovi, nacrti, upute za
upotrebu, prirucnici, izvjestaji o ispitivanjima i certifikati u skladu s pravilima i
propisima, a koji graditelju olakSavaju montazu Materijala i opreme Kupca, a to uzrokuje
kadnjenje gradnje broda, takvo kasnjenje smatra se dopustenim kasSnjenjem.se

(d) Graditelj je duzan uputiti pisanu obavijest (ili potvrdu) kupcu o nastupu i prestanku
uzroka kasnjenja koje graditelju daje pravo na odgodu Datuma isporuke, kao i
vremenskom razdoblju odgode Datuma isporuke zbog uzroka kasnjenja.s7

Obrazac SAI V(Dokaz B-143), ¢lanak XVilI. (1.).

S. Curtis, I. Gaunt i W. Cecil, The Law of Shipbuilding Contracts {,,Pravo ugovora o gradnji broda”), Abingdon:
Informa Law from Routledge 2020., str. 267 (Dokaz BL-58).
Obrazac SAJ (Dokaz B-143), €lanci XVII. (1.) (a), VIIL. (3.)i VIL. (1.).

Obrazac SAJ{Dokaz B-143), Clanak XVII. (1.).
Obrazac SAJ{Dokaz B-143), &lanak XVII. (1.} (b), VHII. (1.), VIIL (3.) i VII. (1.).
Obrazac SA}{Dokaz B-143), clanak VIIi. {2.).
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Konacéna inadica Ugovora o gradniji broda

125.  Sud utvrduje da se u konacnoj inacici Ugovora o gradnji broda koji su potpisale Stranke slijedi
sljedeci sustav dopustenih kasnjenja naveden u nastavku:

(a)

(b)

(c)

¢lanak 2.4. prema prijedlogu dru3tva Brodosplit (u skladu s élankom XVII. (1.) (d) Obrasca
SAJ) ostao je nepromijenjen, no predvida sluajeve neisporuke ,u roku koji omoguéuje
ispunjavanje plana gradnje Broda“” umjesto neisporuke ,unutar zadanog roka”, kako
stoji u Obrascu SAJ. Clanak 7.13. o Dopustenom ka3njenju je, medutim, izmijenjen
dodavanjem teksta: , kasnjenja uzrokovana dogadajima u vezi s isporukom Materijala i
opreme Kupca i placanjima®. Drustvo Star Clippers navodi da formulaciju &lanaka 2.4. i
7.13. tumaci tako da Brodosplit ima pravo na Dopusteno kaénjenje samo utoliko
ukoliko je isporuka Materijala i opreme Kupca uzrokovala kasnjenje isporuke Broda.ss
Brodosplit navodi da na temelju ¢lanka 2.4. Ugovora o gradnji broda ima pravo na
automatsko produljenje Datuma isporuke za vremensko trajanje kasnjenja isporuke
predmetnih Materijala i opreme Kupca, a da pritom nema obvezu dokazati da je
nepravovremena isporuka Materijala i opreme Kupca od strane drustva Star Clippers
stvarno uzrokovala bitno kasnjenje i/ili u krajnjem slu¢aju odgodu Datuma isporuke.s9

Ugovor o gradnji broda ne sadriava dogovor o postupanju u sluéaju da kadnjenje
isporuke materijala i oprema Kupca traje dulje od odredenog vremenskog razdoblja,
osim $to je ¢lancima 1.4. i 7.5. predvideno da Kupac mora preuzeti isporuku Broda &ak i
ako je on nedovrien u smislu strojeva i opreme Kupca.

Obveza Kupca da isporuci prirucnike i druge informacije kako bi se graditelju olak3ala
montaZa Materijala i opreme Kupca (¢lanak XVII. (1.) (b) Obrasca SAJ) bitno je
izmijenjena u ¢lanku 2.2., i to brisanjem precrtanih rijeéi i dodavanjem podcrtanih rijeci
u prvoj recenici kako slijedi:

Kako bi se Graditelju eleksate omogqucdilo projektiranje Broda, ugradnja Materijala
i opreme Kupca u Brod ili na Brod te osiquralo pustanje u rad, Kupac je duZan
pravodobno isporuciti Graditelju nuZne specifikacije, planove, nacrte, upute za
upotrebu, prirucnike, izvjeséa o ispitivanjima i certifikate u-skladu-s-praviliraai-
propisime Kofi'su Graditelju fazumno potrébniKako bi:Graditelf moqao:ispuniti.
plan gradnje Broda.

Brodosplit tvrdi da ta formulacija znaci da je drustvo Star Clippers bilo obvezno
Brodosplitu dostaviti sve nuine ,specifikacije, planove, nacrte, upute za upotrebu,
prirucnike, izvjestaje o ispitivanjima i certifikate“ koji su Graditelju bili razumno potrebni
kako bi mogao ispuniti plan gradnje Broda, ,,(k)ako bi se Graditelju omogudilo
projektiranje Broda, ugradnja Materijala i opreme Kupca u Brod ili na Brod te osiguralo
pustanje u rad“.e0 Ukratko, drustvo Star Clippers bilo je duino pravovremeno dostaviti
drudtvu Brodosplit sve nuZne informacije i dokumentaciju koje su drutvu Brodosplit bile
razumno potrebne kako bi mogao ispostovati

58 Odgovor na repliku i odgovor na protutuzbu (Star Clippers), t. 148. — 162.

59 Odgovor i ofitovanje na protutuzbu (Brodosplit), t. 278.
60 Odgovor i oCitavanje na protutuzbu (Brodosplit), t. 89.
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126.

127.

plan gradnje Broda.s1 Brodosplit takoder sugerira da se ,specifikacije, planovi, nacrti,
upute za upotrebu, priruénici, izvjestaji o ispitivanjima i certifikati“ koji se dostavijaju u
skladu s élankom 2.2. tumacde kao da su dio ugovorne odredbe o Materijalima i opremi
Kupca.s2 '

(d) Sto se tice dopustenog ka3njenja, Ugovor o gradnji broda ne predvida obvezu slanja opce
obavijesti, kako je predvideno u Obrascu SAl. Clanak 7.12. predvida obvezu slanja
obavijesti samo u slu¢aju vise sile, ali ne i u slu¢aju nekog drugog dogadaja koji dopusta
prilagodbu ili odgodu datuma isporuke. Brodosplit smatra da, za razliku od obveze slanja
obavijesti iz Obrasca SAJ, a s obzirom na to da se Datum isporuke prema ¢lanku 2.4.
Ugovora o gradnji broda automatski produljuje, Brodosplit nema obvezu slanja obavijesti
ni podnosenja formalnog zahtjeva za produljenje roka. 63

Sud stoga smatra da je sustav dopustenih kasnjenja koji je definiran Ugovorom o gradnji
broda, a koji zagovara Brodosplit, uravnoteZen u jo§ manjoj mjeri od veé¢ manje
uravnoteZenog pristupa koji pogoduje Graditelju iz Obrasca SAl.

Tumacdenje Ugovora o gradnji broda

Moguce je da Brodosplit tumacéi kako je ¢lankom 2.4. dogovoreno da ce se datum isporuke
Broda automatski produljiti za duljinu trajanja kasnjenja kako bi se izbjeglo prebacivanje

‘odgovornosti i gubljenje vremena na dokazivanje koliko je vremena gradnje izgubljeno zbog

128.

129.

kasnjenja u vezisiisporukom-Materijalasi-opreme Kupca; no-Sud-u-spisu-nije-pronasao-uvjerljive
dokaze o tome da je Brodosplit to subjektivno tumacenje znacenja ¢lanka 2.4. podijelio s
drustvom Star Clippers tijekom pregovora uoci sklapanja Ugovora o gradnji broda. Konkretno, na
temelju iskaza svjedoka gde Duletié, g. Debeljaka i g. Pappa po tom pitanju nije moguce u
zadovoljavajucoj mjeri pojasniti na koji nacin i u koje vrijeme je subjektivho tumacenje clanka
2.4. od strane drustva Brodosplit objasnjeno drustvu Star Clippers.ss

Kako se iz podnesaka Stranaka ne moze iSCitati zajednicka subjektivna namjera Ugovornih strana
u smislu opsega dopustenog kasnjenja isporuke Materijala i opreme Kupca, na Sudu je da
procijeni znacenje i ishodisni opseg sustava dopustenog kasnjenja povezanog s kaSnjenjem
isporuke Materijala i opreme Kupca.

Pri tumacenju odredbi ugovora sud mora u skladu s primjenjivom normom Haviltexss procijeniti
znacenje koje su ugovorne strane opravdano mogle dodijeliti predmetnoj odredbi i $to su u tom
pogledu mogle opravdano ocekivati jedna od druge. Pri utvrdivanju zajednicke namjere
ugovornih strana u skladu s normom Haviltex doslovno znacenje teksta pisanog ugovora nije
samo po sebi presudno. Ugovor

61
62
63
64
65

Tazbeni zahtjev (Brodosplit);t=327147:
Tuzba (Brodosplit), t. 33.

Odgovor i oditovanje na protutuzbu (Brodosplit), t. 252.

Dokazi B-070, B-072 i B-073.

Vrhovni sud, 13. oZujka 1981., ECLI:NL:HR:1981:AG4158, NJ 1981, 635 (Haviltex).
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130.

131.

132.

133.

134.

se mora tumacditi u skladu sa znacenjem koje su obje ugovorne strane, u danim okolnostima,
mogle opravdano pripisati njegovim odredbama, uzimajuci u obzir Sto je svaka ugovorna strana
mogla opravdano ocekivati od druge, socijalni i ekonomski poloZaj ugovornih strana, kao i
pravno znanje koje se moZe ocekivati da posjeduju.

Kasnija sudska praksa utvrdila je da u slu€aju (i.) trgovackog ugovora (ii.) koji su sklopili poslovni
subjekti, (iii.) pri ¢emu opseg ugovora u pisanom obliku podrazumijeva da su ugovorne strane
Zeljele precizno zabiljeZiti svoj pravni odnos u obliku pisanog ugovora u okviru norme Haviltex,
arbitar ili sudac ima slobodu privremeno pripisati ,velik znacaj” uobicajenom znacenju uvjeta
ugovora u nedostatku suprotnih dokaza.ss

Polazisna tocka u analizi Suda je zapaZanje da se u ¢lanku 2. definira razlika izmedu, s jedne
strane, Materijala i opreme Kupaca, odnosno svih predmeta koje je Kupac obvezan isporuciti i
dostaviti Graditelju kako je definirano ¢lankom 2.5., ¢lankom 2.1, a s druge strane, nuznih
specifikacija, planova, nacrta, uputa za upotrebu, priru¢nika, izvjestaja o ispitivanju i certifikata
koji su Graditelju bili razumno potrebni kako bi mogao ispostovati plan gradnje Broda, a kako bi
se Graditelju omogucdilo projektiranje Broda, ugradnja Materijala i opreme Kupca u Brod ili na
Brod te njihovo stavljanje u pogon, a koje kupac isporucuje Graditelju u skladu s ¢lankom 2.2.
Definicija Materijala i opreme Kupca iz ¢lanka 2.1. ne uklju€uje informacije i dokumentaciju iz
¢lanka 2.2.

Clankom 2.1. predvidena je isporuka Materijala i opreme Kupca u skladiste ili na drugo mjesto
skladistenja u brodogradilistu Graditelja. Drugi stavak ¢lanka 2.1. odnosi se na montazu
.Jarbola, opute i povezane opreme koju je isporucio Kupac®.

Clankom 2.4. propisana je odgoda Datuma isporuke u sluéaju da Kupac ne isporudi bilo koji od
Materijala i opreme Kupca ,,u roku koji omogucuje ispunjavanje plana gradnje Broda”. Clanak
2.4. se stoga odnosi samo na kasnjenje isporuke Materijala i opreme Kupca u skladiste ili na
drugo mjesto skladistenja u brodogradilistu Graditelja; a ne na kasnjenje s montazom jarbola,
opute i povezane opreme odnosno na kasnjenje s isporukom informacija i dokumentacije iz
¢lanka 2.2.

Utoliko ukoliko kasna isporuka nuinih specifikacija, planova, nacrta, uputa za upotrebu,
prirucnika, izvjeStaja o ispitivanju i certifikata u skladu s pravilima i propisima, a koji
olaksavaju montaZu Materijala i opreme Kupca, kako je predvideno clankom XVII. (1.) (b)
Obrasca SAJ, uzrokuje kasnjenje gradnje broda, takvo kasnjenje smatra se dopustenim
kasnjenjem ciji je uzrok “izvan kontrole Graditelja”, kako je navedeno u ¢lanku Vil (1.)
Obrasca SAJ. Clanak

2.2. Ugovora o gradnji broda ima puno Siri opseg od ¢lanka XVII. {(1.) (b) Obrasca SAI jer
ukljucuje isporuku informacija i dokumentacije ne samo kako bi se Graditelju olaksala montaza
Materijala i opreme Kupca, vec i kako bi mu se omogucéilo da projektira Brod s pomocu
pravovremeno isporucenih informacija i dokumentacije, tako da moze ispuniti plan gradnje
Broda. Definicija vise

66

Vrhovni sud 19. sijecnja 2007., ECLI:NL:HR:2007:AZ3178, NJ 2007, 575 (Meyer/PontMeyer); Vrhovni sud 29.
lipnja 2007., ECLI:NL:HR:2007:BA4909, N/ 2007, 576 (Derksen/Homburg); Vrhovni sud 5. travnja 2013.,
ECLE:NL:HR:2013:BY8101, N/ 2013, 214 (Lundiform/Mexx).
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sile iz ¢lanka 7.11. Ugovora o gradnji broda nije, medutim, prosirena (u skladu s ¢lankom VIil. i
{1.) Obrasca SAJ) kako se dopustilo odgadanje Datuma isporuke u sluc¢aju krienja obveza Kupca
iz ¢lanka 2.2. i u vezi s montazom jarbola i opute.

Brodosplit je, medutim, predloZio, a Stranke su se kasnije sloZile da ¢e Datum isporuke izri¢ito
biti podloZan dopustenom kasnjenju iz ¢lanka 7.1., kao i da prosire definiciju dopustenog

7.13. na nacin da osim vise sile, ,kasnjenja uzrokovana dogadajima koji su povezani s isporukom
Materijala i opreme Kupca” takoder predstavljaju dopusteno kasnjenje. Sud smatra da je
razumno takve ,dogadaje koji su povezani s isporukom Materijala i opreme Kupca” nuino
tumaciti tako da ukljucuju krSenje obveza Kupca sukladno ¢lanku 2.2. i u vezi s montazom
jarbolaiopute. U skladu s navedenim, krsenje obveza Kupca sukladno ¢lanku 2.2., a u vezis
montaZom jarbola i opute predstavlja dopusteno kasnjenje i omogucuje odgovarajuce
produljenje Datuma isporuke samo utoliko ukoliko je takvo kasnjenje uzrokovano krienjem

Na temelju iznesenih informacija Sud ¢e pristupiti analizi ugovornih odredbi o kasnjenju

U svojem prijediog izmjena i dopuna Ugovora o gradnji broda drustvo Brodosplit predlaze da

isporuka Materijalaiopreme Kupcabude,urokukoji-omogucuje-ispunjavanje-plana-gradnje
Broda“ (¢lanak 2.1.) i da se Datum isporuke automatski produlji u slu¢aju da Kupac ne isporuci
Materijale i opremu Kupca ,,u roku koji omogucuje ispunjavanje plana gradnje Broda” (¢lanak
2.4.). Prijedlog ¢lanka 2.5. razlikovao je 1. skupinu Materijala i opreme Kupca (dokumentacija i
odredeni strojevi i oprema) i 2. skupinu Materijala i opreme Kupca (medu ostalim, pulena,

U potpisanoj inacici Ugovora o gradnji broda od 2. listopada 2014., ¢lanak 2.1. izmijenjen je tako
da je rok za isporuku 1. skupine Materijala i opreme Kupca definiran do kraja lipnja 2015.
(kasnija izmjena iz Izmjena i dopuna br. 1 i br. 6 glasi: ,najkasnije do 15. lipnja 2015., a za
odredene strojeve i opremu odredeni su kasniji fiksni rokovi), a za isporuku 2. skupine
Materijala i opreme Kupca ,,u skladu s preliminarnim rasporedom gradnje kako bi se omogucdilo
ispunjavanje plana gradnje Broda“. Prijedlog élanka 2.4. ostao je nepromijenjen.

S obzirom na fiksne rokove za isporuku 1. skupine Materijala i opreme Kupca i zamjenu
prijasnjih rokova tako da bi se ,,omogudilo ispunjavanje plana gradnje Broda”, Sudu bi se
doimalo logicnim da se izmijeni i ¢lanak 2.4. —barem za 1. skupinu Materijala i opreme Kupca
—i to povratkom na referentni jezik iz standardnog obrasca Brodosplita, odnosno ,,unutar
zadanog roka”, jer se rokovi koji omogucuju ispunjavanje plana gradnje Broda ne podudaraju
nuzno s konkretnim rokovima definiranim u ¢lanku 2.1. Takva bi promjena na sli¢an nacin
zahvatila i promjenu parametra za isporuku 2. skupine Materijala i opreme Kupca. Sud u spisu

135.
kasnjenja iz ¢lanka
obveza.
:Nemoq’uénost pravovremene iqu(uke Mater{'iala i opreme Kupcq
136.
isporuke Materijala i opreme Kupca.
137,
jarboli, oputa i jedra).
138.
139.
nije prona3ao dokaze da je Brodosplit predloZio takvo pojasnjenje: ,
140.

Sto se tice isporuke 2. skupine Materijala i opreme Kupca , ¢lankom 2.1. propisano je da
isporuka mora biti u skladu s preliminarnim rasporedom gradnje. Preliminarni raspored gradnje

31



141.

142.

143,

144,

opisan je u odjeljku (e) clanka 1. Ugovora o gradnji broda, u ¢lanku 1.11., u obliku pet kljuénih
etapa koje Graditelj prolazi u gradnji Broda. Nijedna od tih klju¢nih etapa ne ukljuuje
konkretne datume isporuke (a ¢lanak 1.11. takoder ne definira vremenski raspored) koje je
Graditelj odredio za isporuku 2. skupine Materijala i opreme Kupca. Sud u spisu nije pronasao
dokaze da su Stranke dogovorile takve datume isporuke ili takav vremenski plan u kontekstu
preliminarnog rasporeda gradnje.

2. skupina Materijala i opreme Kupca trebala je biti isporuc¢ena u skladu s preliminarnim
rasporedom gradnje kako bi se mogao ispostovati plan gradnje Broda. Buduci da u
preliminarnom rasporedu gradnje nisu definirani konkretni datumi isporuke 2. skupine
Materijala i opreme Kupca, Sud smatra da razumno tumacenje ugovornog uvjeta o isporuci
podrazumijeva da je bilo koji datum prikladan pod uvjetom da se postuje plan gradnje Broda,
odnosno bilo koji datum koji ne uzrokuje kasnjenje gradnje Broda u skladu s tekuc¢im planom
gradnje. To obrazloZenje potkrijepljeno je ¢injenicom da datumi isporuke koji se odnose na
isporuku 2. skupine Materijala i opreme Kupca nisu uklju¢eni u Rasporede glavnih dogadaja. U
Rasporedima se ni ne spominju jarboli i oputa.s7 Datumi iz Rasporeda ionako nisu obvezujuéi za
drustvo Star Clippers jer im prethodi reCenica: , Povezani Plan je dokument izraden iskljuéivo za
nase unutarnje potrebe i on ne bi trebao utjecati na prava ili obveze ili ugroziti prava ili obveze
ugovornih strana“.es

Clanak 2.4. odnosi se pak na neisporuku Materijala i opreme Kupca ,u roka koji omogucuje
ispunjavanje plana gradnje Broda”. Stajaliste drustva Brodosplit jest da se plan gradnje Broda iz
¢lanka 2.4. mora shvatiti kao opcenito upucivanje na rokove iz ¢lanka 2.1. Ugovora o gradnji
broda; nadalje, iako ,,plan gradnje” nije definiran pojam, mora ga se shvatiti kao upucivanje na
Raspored glavnih dogadaja od 11. lipnja 2015. i naredne tekuée planove gradnje — koji se
temelje na svim ostalim informacijama u vezi s vremenskim planiranjem.ss Drustvo Star
Clippers taj pojam takoder tumaci u kombinaciji s ¢lankom 7.13., a njegov je stav da se pojam
odnosi samo na one datume isporuke koji ne bi uzrokovali kasnjenje gradnje Broda u skladu s
planom gradnje.

Sud s jedne strane utvrduje da Brodosplitovo tumacenje potkrepljuje ¢injenica da je identicni
izraz ,u roku koji omogucuje ispunjavanje plana gradnje Broda“ upotrijebljen i u ¢lanku 2.1.iu
¢lanku 2.4. u prvom Brodosplitovom prijedlogu izmjena i dopuna nacrta Ugovora o gradnji
broda, ali s druge strane, druk¢ije tumacenje izraza od strane drustva Star Clippers nije nimalo
nemoguce ili neopravdano nakon $to su konkretniji rokovi isporuke Materijala i opreme Kupca
uvriteni u ¢lanak 2.1. bez odgovarajuce izmjene ¢lanka 2.4.

Upravo to je po misljenju Suda slucaj, s obzirom na to da je Brodosplit u svojem prijedlogu
izmjena i dopuna predlozio — a drustvo Star Clippers zatim isto potvrdilo u konacnoj inacici
Ugovora o gradnji broda — da se u ugovor doda konkretna formulacija, tj. da je Datum isporuke
podloZan dopustenom kasnjenju (¢lanak 7.1. Ugovora o gradnji broda), da

67

68
69

Odgovor na repliku i Odgovor na protutuzbu (Star Clippers), t. 50. To je slucaj i u prvom Rasporedu glavnih
dogadaja koji su Ugovorne strane potpisale na pocetku projekta (11. lipnja 2015.); vidi Dodatak DT-03- 001
Zavrinog izvjesc¢a o vjestacenju drustva Driver Trett od 13. veljate 2020. (Dokaz B-79).

Odgovor na repliku i Odgovor na protutuzbu (Star Clippers), t. 134. i fusnota 216.

Odgovor i olitovanje na protutuzbu (Brodosplit), t. 252.

32




Graditelj ima pravo na raskid ugovora nakon odredenog razdoblja nakon sto je na Datum
isporuke utjecalo dopusteno kasnjenje (¢lanak 12.1. (d) Ugovora o gradnji broda), kao i da
definicija dopustenog kasnjenja izri¢ito ukljuéuje izraz ,kasnjenja uzrokovana dogadajima koji

su povezani s” isporukom Materijala i opreme Kupca.

Sud se slaie s Brodosplitom da potonji izraz moZe obuhvacati i druge probleme u vezis
Materijalima i opremom Kupca osim kasne isporuke,70a pogotovo, prema stajaliStu Suda,

krienje obveza Kupca iz ¢lanka 2.2. ili u vezi s montazom jarbola i opute, ali to ne znaci da
nepravovremena isporuka Materijala i opreme Kupca kako je definirano ¢lankom 2.4. ne
potpada pod znaéenje "dogadaja koji su povezani s” isporukom Materijala i opreme Kupca. Sud
dri da potpada. Stoga se prema samoj formulaciji ¢lanka 7.13. nepravovremena isporuka
Materijala i opreme Kupca u smislu ¢lanka 2.4. moZe smatrati dopustenim kaSnjenjem u onoj
mjeri u kojoj je takav dogadaj uzrokovao odgodu Datuma isporuke Broda. Sud se ne slaze s
drustvom Brodosplit da bi ¢lanak 2.4. podredno bio obuhvacen upucivanjem na ,bilo koje drugo
kasnjenje uzrokovano dogadajima koji dopustaju prilagodbu ili odgodu datuma isporuke u
skladu s uvjetima Ugovora” iz ¢lanka 7.13. Ako ve¢ spada pod ,kasnjenja uzrokovana
dogadajima koji su povezani s” isporukom Materijala i opreme Kupca, a $to je slucaj po

misljenju Suda, sama formulacija ¢lanka

7.13. ne dopusta da se uvrsti u kategoriju ,,svakog drugog kasnjenja“. Da je namjera Stranaka bila
iskljuciti nepravovremenu isporuku Materijala i opreme Kupca koja je obuhvacena ¢lankom 2.4. iz
ka$njenja uzrokovanih dogadajima u vezi s isporukom Materijala i opreme Kupca, to je,

- premamisljenju-Suda; trebalo-izri¢ito navesti-u ¢lanku 7.13:71 ato nije slucaj. - o

145.

146.

Zakljuéak

Na temelju svih prethodno navedenih razloga Sud smatra da, u skladu sa stajalistem drustva
Star Clippers, ugovorni sustav Dopustenog kasnjenja kojim se produljuje Datum isporuke Broda,
a kako je utvrdeno ¢lancima 2.1., 2.2,,2.4., 2.5., 7.1. i 7.13. Ugovora o gradnji broda, 3titi
Brodosplit samo u slu¢aju bitnog kasnjenja, odnosno nepravovremene isporuke Materijala i
opreme Kupca i krienja €lanka 2.2. i neispunjavanja obveze drustva Star Clippers u pogledu
montaie jarbola i opute, a ¢ime je doslo do kasnjenja s isporukom Broda. Sud smatra da bi
Stranke mogle opravdano pripisati takvo znacenje relevantnim odredbama i da bi Brodosplit
mogao opravdano ocekivati da im je drustvo Star Clippers pripisalo takvo znalenje.

Pri dono$enju tog zaklju¢aka Sud je imao u vidu ¢injenicu da je Ugovor o gradnji broda trgovacki
ugovor sklopljen izmedu poslovnih subjekata, a ¢emu su prethodili intenzivni pregovori. Stranke
su se sloZile s odredenim odredbama u vezi s Materijalima i opremom Kupca i izri¢ito dogovorile
da se samo kasnjenja uzrokovana dogadajima u vezi s isporukom Materijala i opreme Kupca
smatraju dopustenim kasnjenjima. lako je upotrijebljen jezi¢ni model iz Obrasca SAJ, on, prema
miSljenju Suda, nije upotrijebljen u slitcnom kontekstu, a rezultat je joS manje uravnotezen
sustav koji pogoduje Kupcuy, jer kad bi se uvazilo tumacenje drustva Brodosplit, to bi znacilo da
se drustvo Brodosplit moZe pozvati na dopusteno kasnjenje bez slanja obavijesti drustvu Star
Clippers, a na temelju nejasnih upuéivanja na nedefinirani plan gradnje umjesto na

70

71

Sud primjecuje da se Stranke u svojim podnescima nisu pozabaviledopunom:7(iii:) podloZno-pravovremenom
isporukom Materijala i opreme Kupca iz ovog Ugovora“ u clanku 7.1. Ugovora o gradnji broda kao ni njezinom
vaznosti, ako ona postoji, za tuibene zahtjeve dru$tva Brodosplita. Buduéi da se nijedna Stranka nije izjasnila o
njezinoj vaznosti, Sud smatra da je izvan njegova ovlatenja spekulirati o vainosti te dopune u njegovoj analizi.
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147.

148.

149.

jasni vremenski plan koji je definirao Graditelj. Stoga se Sud nije oslanjao iskljucivo na znacenje
pripisano toj odredbi u kontekstu sustava iz Obrasca SAJ, ve¢ je tumacio predmetne odredbe u
kontekstu povijesti pregovora i ostalih odredbi Ugovora o gradnji broda.

Drustvo Brodosplit je tijekom rasprave potvrdilo da, u sluéaju da Sud zauzme stajaliSte drustva
Star Clippers u vezi s tumacenjem dogovorenog ugovornog sustava Dopustenog kasnjenja,
Brodosplit nije sastavio alternativnu analizu klju¢nog tijeka koja bi pokazala da zbog Dopustenog
kasnjenja drustvo Star Clippers ne bi imalo pravo zatraZiti raskid ugovora prema €lanku

12.1. (d) Ugovora o gradnji broda. U skladu s navedenim, a s obzirom na to da je Sud utvrdio da
ugovorni sustav Dopustenog kasnjenja kojim se produljuje Datum isporuke Broda, a koji je
definiran u Ugovoru o gradnji broda, $titi Brodosplit samo u sluéaju bitnog kasnjenja, kao i da
drustvo Brodosplit nije iznijelo analizu bitnog kasnjenja koja bi pokazala da je 29. oZujka 2019.
Brodosplit imao pravo na 480 ili vise dana odgode Datuma isporuke nakon 30. rujna 2017., Sud
zakljucuje da drustvo Brodosplit nije uspjelo dokazati da drustvo Star Clippers nije imalo pravo
raskinuti Ugovor o gradnji broda slanjem obavijesti 29. oZujka 2019. te je time drustvo Star
Clippers slanjem obavijesti tog datuma pravovaljano raskinulo Ugovor o gradnji broda.

Je li Ugovor o gradnji broda reaktiviran slanjem obavijesti drustva Star Clippers o povlacenju
obavijesti o raskidu ugovora od 23. srpnja 2019.?

Sud podsjeca, kako je izneseno u prethodnom Odjeljku VIL., da su, nakon $to je drustvo Star
Clippers uputilo obavijest o raskidu ugovora 29. ozujka 2019., na inicijativu g. Debeljaka zapoceli
pregovori o reaktivaciji Ugovora o gradnji broda. Drustvo Star Clippers bilo je spremno povudi
obavijest o raskidu ugovora pod uvjetom da se u novom Dodatku br. 7. definiraju odredene
izmjene Ugovora o gradnji broda. Pregovori nisu bili uspjedni. Dana 3. lipnja 2019. Brodosplit je
poslao obavijest o neispunjavanju obveza drustvu Star Clippers, a u kojem zahtjeva da drustvo
Star Clippera, medu ostalim, ,,povuce svoju navodnu obavijest o raskidu ugovora od 29. oZujka
2019.” u roku od 21 dana. Drustvo Star Clippers nije udovoljio zahtjevima iz obavijesti o
neispunjavanju obveza, nakon cega je drustvo Brodosplit — koje je negiralo valjanost obavijesti o
raskidu ugovora drustva Star Clippers i tvrdilo da je drustvo Star Clippers prekrsilo ugovor o
gradnji broda — poslalo obavijest o raskidu ugovora drustvu Star Clippers 25. lipnja 2019. Mjesec
dana poslije, 23. srpnja 2019., drustvo Star Clippers poslalo je dopis drustvu Brodosplit u kojem
stoji: ,,Obavjestavamo vas da drustvo Star Clippers povlaci svoju obavijest o raskidu ugovora od
29. oZujka 2019. u skladu s vasim zahtjevom od 3. lipnja”, sto znadi ,,da je Ugovor o gradnji
broda ponovno na snazi.” Brodosplit je osporio taj navod.

Drustvo Star Clippers svoju tvrdnju da je slanjem obavijesti 23. srpnja 2019. pravovaljano
povuklo obavijest o raskidu ugovora od 29. oZzujka 2019. temelji na sljede¢im osnovama.72

(a) Pravo na povladenje obavijesti o raskidu ugovora proizlazi iz sporazuma postignutog
tijekom rasprava u Monaku 3. travnja 2019. To bi se pravo moglo ostvariti ak i bez
zakljucivanja Dodatka br. 7.

72

Odgovor na tuzbu i Protutuzba (Star Clippers), t. 9., 92.; Odgovor na repliku i Odgovor na protutuzbu (Star
Clippers), t. 168. i dalje, 196. i dalje
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150.

151.

-raskida-ugovora:7a Medutim;-Sudu nijejasno kako.bi-se to_pravo.moglo_ostvariti bez__

(b) Pravo na povladenje obavijesti o raskidu ugovora bilo je u skladu sa zahtjevom iz
obavijesti 0 neispunjavanju obveza od 3. lipnja 2019 koju je uputio Brodosplit.

(c) Obavijest o raskidu ugovora moze se povuci ako je to u skladu sa standardima
razumnosti i pravi¢nosti sukladno ¢lanku 6.: 248. (1.) nizozemskog Gradanskog
zakonika.

(d) Brodosplit je opstruiranjem pregovora o Dodatku br. 7 postupio suprotno standardima
razumnosti i praviénosti te se stoga ne moze osloniti na {potencijalnu) niStetnost
povlagenja raskida ugovora (¢lanak 6.: 248. (2.) nizozemskog Gradanskog zakonika).

Brodosplit je osporio sve navedene osnove. U to¢kama koje slijede Sud uzima u obzir to
osporavanje u onoj mjeri u kojoj je ono vazno za odluku Suda.3

Sud odbija osnove koje je drustvo Star Clippers iznijelo u obranu valjanosti obavijesti o
odustajanju od raskida ugovora.

Pod (a): Sporazum iz Monaka

Jasno je da su na sastanku u Monaku obje Stranke bile suglasne oko reaktivacije Ugovora o
gradnji broda, u najmanju ruku zato $to se u svim nacrtima Dodatka br. 7 spominje poviacenje

zakljuc¢ivanja.Dodatka.br._.7. To_nije_ofito samo po sebi jer se tijekom sastanka raspravljalo o

153.

raznim komercijalnim uvjetima,7s pa je stoga vjerojatno da je pravo na povlacenje raskida
ugovora zamisljeno kao dio paketa uvjeta. Stranke su suglasne da Dodatak nije sklopljen. Ne
postoji zapisnik o raspravama u Monaku, a iz postupovnog spisa ne proizlaze nikakvi (drugi)
dokazi o tome da su ugovorne strane bile suglasne da drustvo Star Clippers ima pravo povudi
obavijest o raskidu ugovora bez obzira na ishod pregovora o Dodatku.

Pod (b). Zahtjev drustva Brodosplit

Dopis drutva Brodosplit od 3. lipnja 2019. nema funkciju obavijesti o neispunjavanju obveza u
smislu €¢lanka 11. Ugovora o gradnji broda jer je drustvo Star Clippers ve¢ valjano raskinulo
Ugovor o gradnji broda 29. oZujka 2019. Medutim, to ne znaci da je izjava kao takva nistavna ili
da nema uéinka. Tekst je sam po sebi jasan: Brodosplit nudi drustvu Star Clippers priliku da
povuce svoju obavijest o raskidu ugovora ,,u najkraéem moguéem roku, a u svakom sluaju u
roku od dvadeset i jednog dana od datuma slanja ovog dopisa“. Drustvo Star Clippers nije
iskaristilo tu priliku. Njegova obavijest o povlacenju raskida ugovora od 23. srpnja 2019. nije u
skladu s dopisom Brodosplita od 3. lipnja 2019. :

73

Tuzbeni zahtjev (Brodosplit), t. 230. i dalje, 276.; Odgovor i oitovanje na protutuzbu (Brodosplit), t. 228. i dalje,

74
75

654-i-dalje; Odgovor-na-repliku-na-protutuibu-(Brodosplit),.t.- 134..i dalje

Dokaz B-012i i dalje i Dokaz B-006 (dodatak).
Vidi iskaz svjedoka g. Debeljaka, t. 7. i dalje {(Dokaz B-004); Dopunski iskaz svjedoka g. Erica Krafta, t. 17 i dalje.
(Dokaz $-103).
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157.

Pod (c): Clanak 6.: 248. (1.) nizozemskoq Gradanskoq zakonika

Prema nizozemskom pravu jednostrana izjava upucena odredenoj osobi proizvodi uéinke kad
stigne do te osobe. Nakon tog trenutka ne moze se (jednostrano) povuci.zelako su zakonom
predvidene posebne iznimke od tih pravila, takva iznimka ne postoji u vezi s obavijesti o raskidu
ugovora. Naprotiv, pravna doktrina naglasava da takva iznimka u vezi s obavijesti o raskidu
ugovora ne bi bila prihvatljiva zbog pravne sigurnosti. U nizozemskom zakonodavstvu ni sudskoj
praksi nema temelja za tvrdnju da je jednostrano povlacenje raskida ugovora ili odustajanje
mogudce ako je to u skladu sa standardima razuma i pravic¢nosti u skladu s €lankom 6.: 248. (1.)
nizozemskog Gradanskog zakonika.77

Pod (d): Clanak 6.: 248. (2.) nizozemskog Grodanskoq zakonikg

Clankom 6.: 248. (2.) nizozemskog Gradanskog zakonika predvideno je da se ,,pravilo koje
obvezuje ugovorne strane kao rezultat ugovora ne primjenjuje utoliko ukoliko bi, u danim
okolnostima, to bilo neprihvatljivo u skladu sa standardima razumnosti i pravicnosti.” U nacelu
bi se taj opci koncept nizozemskog prava mogao primijeniti i u ovom slucaju, npr. tako da se
drustvu Brodosplit uskrati pravo da se osloni na Cinjenicu da je drustvo Star Clippers prekoracilo
rok od tri tjedna koji je utvrden u obavijesti od 3. lipnja 2019.

Medutim, Sud ne smatra da su ispunjeni uvjeti za primjenu ¢lanka 6: 248. (2.). Tekst te odredbe
pokazuje, a praksa nizozemskog Vrhovnog suda potvrduje, da se ona mora primjenjivati
suzdrzano. To je osobito vazno kod sloZenih komercijalnih odnosa izmedu dviju ugovornih
strana usporedivog ekonomskog polozaja koje imaju pomoc stru¢nog pravnog savjetnika. Sud
uvaZava da je drustvo Star Clippers sigurno bilo razocarano jer je novi nacrt Dodatka br. 7. ostac
u izradi (vidi tocku 76. gore), kao i da je vjerojatno bilo neugodno iznenadeno kad je Brodosplit
21. svibnja 2019. odlucio sam zapoceti s montaZzom jarbola i opute, dok bi Dodatkom br. 7. bilo
predvideno da ¢e ga montirati Choren, pomorski arhitekt drustva Star Clippers (s kojim je u tu
svrhu Brodosplit sklopio ugovor iz razloga o kojima ovdje nije potrebno raspravljati). Medutim,
to nije dovoljno za primjenu ¢lanka 6.: 248. (2.) nizozemskog Gradanskog zakonika. Sud ne moze
na temelju spisa precizno procijeniti status pregovora nakon sastanaka u Splitu 15. i 16. svibnja
2019. Konkretno, Sudu nisu jasni broj i relativna teZina nerijeSenih komercijalnih uvjeta o kojima
se raspravljalo na pregovorima o Dodatku br. 7., kao i razlozi zbog kojih su oni ostali

nerijeSeni.zs

Zakljuéak

Zakljucak je da Ugovor o gradnji broda nije reaktiviran slanjem obavijesti drustva Star Clippers o
povlacenju obavijesti o raskidu ugovora od 23. srpnja 2019. Raskid ugovora o gradnji broda koji
je pokrenulo drustvo Star Clippers

76
77

78

Clanak 3.:37. t. 3.1 5. nizozemskog Gradanskog zakonika.

Vidi pravnu literaturu citiranu u Odgovoru i oditovanju na protutuzbu (Brodosplit), t. 659., Sto nije uvjerljivo
pobijeno u Odgovoru na repliku i Odgovoru na protutuibu, t. 173.

Vidi fusnotu 38 i Uvodnu izjavu sa saslusanja {Brodosplit), t. 46. s pripadajuc¢im PowerPoint dijapozitivom.
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159.

160.

slanjem obavijesti od 29. oZujka 2019. bio je valjan i ostao je na snazi. Nije utvrdeno da su
Stranke sklopile novi ili dodatni ugovor (u obliku ,Sporazuma iz Monaka“7sili na neki drugi nacin)
koji bi drustvu Star Clippers dao pravo da povuce obavijest o raskidu ugovora bez obzira na ishad
pregovora o Dodatku. Slijedom toga se zahtjev drustva Star Clippers da mu se dostavi Brod
odbija, a temeljem ¢lanka 12.2. Ugovora o gradnji broda (citirano u tocki 64. gore) isto vrijedi i za
zahtjev za isplatom ugovorne kazne.

‘Zakljuici odjeljaka IX. i X. i posljedice po zahtijevane mjere

Sud je u odjeljku IX. iznio zaklju¢ak da drustvo Brodosplit nije dokazalo da drustvo Star Clippers
nije imalo pravo raskinuti Ugovor o gradnji broda slanjem obavijesti od 29. oZujka 2019., pa je
stoga slanjem obavijesti od tog datuma drustvo Star Clippers valjano raskinulo Ugovor o
gradnji broda.

Tim se podrazumijeva da je obavijest o raskidu ugovora koju je drustvo Brodosplit uputilo
25. lipnja 2019. bila nevaZeca s obzirom na to da Ugovor o gradnji broda na taj datum viSe
nije postojao (i nije reaktiviran, kako je utvrdeno u odjeljku X.).

Sud je u odjeljku X. zaklju¢io da Ugovor o gradnji broda nije reaktiviran slanjem obavijesti drustva
Star Clippers o povlatenju obavijesti o raskidu ugovora od 23. srpnja 2019. i da je raskid Ugovora
_o gradnji broda od strane dru3tva Star Clippers od 29. oZujka 2019. ostao na snazi.

161.

162.

163.

Slijedom togasezahtjev-drustva-StarClippers-da-mu-se-isporuci-Brod-odbija;a-temeljem-clanka
12.2. Ugovora o gradnji broda (citirano u tocki 64. gore) njegov zahtjev za isplatom ugovorne
kazne dijeli istu sudbinu.

Kao dodatna posljedica, zahtjev za naknadu Stete drustva Brodosplit odbija se jer nema
dovoljne pravne osnove s obzirom na to da je raskid ugovora od strane drustva Brodosplit od
25. lipnja 2019. sukladno ¢lanku 11. Ugovora o gradnji broda ocijenjen nevazecim. Takoder,
osnove s kojih je drustvo Star Clippers zatraZilo raskid ugovora 29. oZujka 2019. Sud smatra
valjanim te ono stoga nije prekrsilo Ugovor o gradnji broda u vidu neizvr§avanja svojih obveza
nakon 29. oZujka 2019., odbijanja montaZe jarbola i opute i/ili aktivacije jamstva za povrat
sredstava. Stoga €lanak 6.: 74. nizozemskog Gradanskog zakonika ne pruza podredni razlog za
zahtjev drustva.so

Posljedice po mjere koje zahtijevaju drustva Brodosplit (t. 86.) i Star Clippers (t. 87.) su
sljedece:

Brodosplit

Mijera koju zahtijeva drustvo Brodosplit odbija se u cijelosti,

79
80

Odgovor na repliku i Odgovor na protutuzbu, t. 175. i dalje..
Tuiba (Brodosplit), t. 278. — 353.
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Star Clippers
Mijera koja se zahtijeva pod (a) uvaZzava se. Mjera koja se zahtijeva pod (b), (c), (d), (e) i
{m) odbija se.

Sud ¢e u nastavku raspravljati o preostalim zahtjevima drustva Star Clippers.

Naknada koja se zahtijeva za zapljenu bankovnih ra¢una drustva Star Clippers

f) Naloziti drustvu Brodosplit da drustvu Star Clippers, kao naknadu za zapljenu
bankovnih racuna drustva Star Clippers otvorenih u banci ABN AMRQO, plati
sloZene kamate dospjele na iznos glavnica od 16.649.266,01 EUR, 461.946,15
USD i 965.314,97 GBP po godisnjoj kamatnoj stopi od 6,5% od 3. lipnja 20189.
godine ili bilo kojeg drugog datuma koji Sud smatra prikladnim sve do datuma
otplate u cijelosti;

(g) Naloziti drustvu Brodosplit da drustvu Star Clippers kao naknadu za zapljenu
bankovnih racuna drustva Star Clippers otvorenih u banci ABN AMRO, plati
sloZene kamate dospjele na iznos glavnica od 238.236,26 EUR i 23.699,13 USD po
godisnjoj kamatnoj stopi od 6,5% od dana 28. lipnja 2019. godine ili bilo kojeg
drugog datuma koji Sud smatra prikladnim sve do datuma otplate u cijelosti;

Dana 18. travnja 2019., drustvo Brodosplit Holding ex parte zatrazilo je i dobilo dopustenje
predsjednika Okruznog suda u Amsterdamu izvriiti privremenu zapljenu bankovnih raéuna
drustva Star Clippers otvorenih u banci ABN AMRO. Dana 3. lipnja 2019., drustvo Brodosplit
Holding uputilo je sluzbenika suda da izvrsi privremenu zapljenu. Dana 28. lipnja 2019. godine,
drustvo Brodosplit ponovno je podnijelo zahtjev drustva Brodosplit Holding predsjedniku
OkruZnog suda u Amsterdamu. Drustvo Brodosplit dopustenje je dobilo isti dan i ponovno
izvrSilo privremenu zapljenu. Zaplijenjeno je vise od 18 milijuna EUR. Zapljena je jo3 uvijek na

Zapljena se izvrsila kao jamstvo placanja naknade Stete koju je Brodosplit potraZivao zbog
navodnog krienja Ugovora o gradnji broda od strane drustva Star Clippers. Stranke su suglasne
s2da je ovaj Sud nadlezan za pitanje je li druitvo Brodosplit djelovalo nezakonito vrieéi
privcemenu zapljenu njegovih rauna otvorenih u banci ABN AMRO. Nadalje, Stranke su
suglasne da se primjenjuje nizozemsko pravo. To proizlazi iz &lanka 4.(1.) Uredbe br. 864/2007 o
pravu koje se primjenjuje na izvanugovorne obveze (Uredba Rim Ii).e3 Drustvu Star Clippers
Steta je nastala u Nizozemskoj gdje ima otvorene bankovne raéune u banci ABN AMRO.

‘83

Odgovor na tuzbu i Protutuzba (Star Clippers), t. 306 i 307; Odgovor i oéitovanje na protutuibu (Brodosplit), t:

164.

XIL.

165. Zatrazena mjera glasi kako slijedi:
Cinjenice

166.
snazi.s1

167.

.81
707.

Odgovor na tuzbu i Protutuzba (Star Clippers), t. 311 312; Odgovor i oéitovanje na protutuzbu (Brodospliit), t.
711.

»Ako nije drukéije propisano ovom Uredbom, pravo koje se primjenjuje na izvanugovornu obvezu nastalu iz
protupravnog postupanja je pravo one drzave u kojoj Steta nastane, bez obzira na to u kojoj drZavi je nastao
dogadaj
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Stranke su takoder suglasne da sukladno nizozemskom pravu stranka koja u ocekivanju
pravorijeka u pogledu svojeg tuzbenog zahtjeva u sudskom postupku odludi izvrsiti zapljenu
prije dono3enja presude, to ¢ini na vlastiti rizik. Ako se navodni tuzbeni zahtjev za koji je
izvréena zapljena prije donoSenja presude u konacnici odbaci, vjerovnik ima obveze prema
drugoj strani ¢ija su prava prekriena vrienjem zapljene prije dono3enja presude te koja je
posljedi¢no pretrpjela Stetu. Nije nuZno da je krivnja na vjerovniku (‘schuld heeft’).s4

Iz prethodnog dijela ovog Pravorijeka proizlazi (vidi prethodnu tocku 162) da ¢e ovaj Sud u
cijelosti odbaciti zahtjeve za naknadu Stete drustva Brodosplit. Posljedi¢no, rasprave izmedu
Stranaka o tome jesu li zapljene izvrSene zlonamjerno ili predstavljaju zlouporabu prava nisu
relevantne za odluku o zahtjevima. U osnovi, bududi da je Sud odbio zahtjeve za naknadom
Stete druStva Brodosplit, snosit ¢e odgovornost prema drustvu Star Clippers za Stete
prouzrocene zapljenama izvrSenim prije donosenja presude.

Drustvo Star Clippers navodi da je drustvo Brodosplit postupilo nezakonito vrienjem privremene
zapljene njegovih bankovnih ra¢una otvorenih u banci ABN AMRO te da je pretrpjelo Stetu zbog
zapljene izvriene prije donoSenja presude. Nadalje, navodi da bi se njegova Steta trebala
procijeniti na temelju usporedbe izmedu stanja , kako jest” i hipotetskog stanja u kojem se
drustvo Brodosplit suzdrzalo od zapljena. U scenariju , kako jest”, drustvo Star Clippers nije
ostvarilo nikakav-povrat.na.zaplijenjena.novtana.sredstva. Hipotetski scenarij.,osim ako” trebao
bi odraZavati najvjerojatniji ishod da se drustvo Brodosplit suzdrzalo od zapljene bankovnih

Star Clippers nadalje navodi — pozivajuci se na ¢lanak 12.2 Ugovora o gradnji broda {citiran u
prethodnoj tocki 64) - da je opravdano pretpostaviti da bi drustvo Star Clippers ostvarilo povrat
od 6,5%. Bankovni raluni zaplijenjeni su dana 3. lipnja 2019. godine, na dan kad je drustvo Star
Clippers primilo otplatu 20% Ugovorne cijene temeljem jamstva za povrat sredstava (vidi
prethodnu tocku 77), zajedno s — u skladu s ¢lankom 12. Ugovora o gradnji broda — kamatom po
stopi od 6,5% godi$nje od datuma plac¢anja rata drustva Star Clippers. Drustvo Star Clippers

15,5 milijuna EUR. Drustvo Brodosplit je zatim zaplijenilo ukupno 16.649.266,01 EUR,
461.946,15 USD i 965.314.97,579 GBP. Dana 28. lipnja 2019. godine drustvo Brodosplit
ponovno je izvriilo zapljenu istih bankovnih racuna. Zaplijenjen je dodatan iznos od

Prema drutvu Star Clippers kamata od 6,5% iz ¢lanka 12. Ugovora o gradnji broda predstavlja
povrat na kapital koji drustvo Star Clippers ocekuje u odnosu na svoja ulaganja te koji je
jednak prosje¢nom povratu na kapital ulaganja u poslovanje kruznih putovanja. Otplatom

" 'koji je prouzrodio nastalu Stetu te bez obzira na dravu ili drzave u kojoj nastanu posredne posljedice tog

168.
169.
TuZbeni zahtjev drustva Star Clippers.
170.
racuna drustva Star Clippers.
171.
primilo je otplatu od ukupno
238.236,26 EUR i 23.699,13 USD.ss
172.
dogadaja.”
84 Ll

85

t. 713i714.
Odgovor na tuzbu i Protutuzba (Star Clippers), t. 351; Odgovor i o¢itovanje na protutuzbu
(Brodosplit), t. 707.
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173.

174.

175.

20% Ugovorne cijene, drustvo Star Clippers opet je imalo vlasnicki kapital za ulaganje u svoje
poslovanje uz ocekivanu stopu povrata od 6,5%. Drustvo Brodosplit sprijecilo je drustvo Star
Clippers da uloZi povucena novana sredstva, dok je istovremeno drustvu Star Clippers odbilo
isporuciti Brod. Stoga je drustvo Brodosplit zapravo sprijecilo drustvo Star Clippers da ostvari
povrat od vlastitog vlasnickog kapitala. Drustvo Star Clippers stoga potrazuje naknadu Stete u
iznosu od 6,5% na (i) 16.649.266,01 EUR, 461.946,15 USD i 965.314,97 GBP od dana 3. lipnja
2019. godine, te (ii) 238.236,26 EUR i 23.699,13 USD od dana 28. lipnja 2019. godine, u oba
slucaja do dana ukidanja zapljene.ss

.Obrane drustva Brodosplit i rasprava Suda

U mjeri u kojoj je to relevantno, obrane drustva Brodosplit glase kako slijedi.s7

(a) Zapljene koje je izvrsilo drustvo Brodosplit ne mogu se smatrati nezakonitima u
odnosu na drustvo Star Clippers s obzirom na posebne okolnosti ovog slucaja.

(b) Izostanak uzroéno-posljedi¢ne veze: gubitak bi nastao i bez zapljena koje je
izvrsilo drustvo Brodosplit.

(c) Netocna procjena iznosa.
(d) Drustvo Star Clippers propustilo je ublaZiti svoje gubitke.

Pod (a) Nezakonitost

Brodosplit navodi da nekoliko posebnih okolnosti negira njegovu odgovornost. Bit argumenta
drustva Brodosplit (Sud mora priznati da je imao poteskoéa u razumijevanju svih njegovih
elemenata) jest u tome da je u vrijeme zapljene drustvo Brodosplit veé bilo predalo zahtjev za
naknadu Stete drustvu Star Clippers zajedno s Preliminarnim vjestackim nalazom, koji je
drustvo Brodosplit dostavilo drustvu Star Clippers jos 23. studenoga 2018. (Dokaz B-7).
Drustvo Star Clippers osporilo je zahtjeve drustva Brodosplit bez davanja bilo kakvog razloga
ili dokaza te je odbilo sudjelovati u smislenoj raspravi. Naime, drustvo Star Clippers
jednostavno je odbilo dostaviti jamstvo za zahtjev drustva Brodosplit sukladno ¢lanku 8.9.
Ugovora o gradnji broda. Nadalje, Brodosplit tvrdi da bi kao posljedica reaktiviranja Ugovora o
gradnji broda, kako tvrdi Star Clippers, poCetne Cetiri rate od 20% Ugovorne cijene, a koje je
drustvo Star Clippers ponovno preuzelo primjenom jamstva za povrat sredstava, ponovno
dospjele i bile plative te stoga, kao posljedica vlastitog stajalista drustva Star Clippers, nije bilo
nezakonito da drustvo Brodosplit zatraZi jamstvo za otplatu tih rata.

Obrana je neuspjeSna. Drustvo Star Clippers nije se trebalo ukljuditi u raspravu o navodnom
zahtjevu za naknadu Stete koji, kako je ono ispravno smatralo, nije postojao. U vrijeme zapljena
(lipanj 2019.) Ugovor o gradniji broda bio je raskinut obavijes¢u drustva Star Clippers od 29.
oZujka 2019. godine te se ¢lanak 8.9. viSe nije primjenjivao. Nadalje, u lipnju 2019. drustvo Star
Clippers nije jos

86
87

Odgovor na tuibu i Protutuiba (Star Clippers), t. 352.
Odgovor i ocitovanje na protutuZbu (Brodosplit), t. 719 i dalje; Odgovor na repliku na protutuzbu
(Brodosplit), t. 250 dalje




176.

177.

pokusalo reaktivirati Ugovor o gradnji broda, ispostavilo se da je njegov poku3aj od 23. lipnja
2019. bio nevazedi. Sukladno tome, prema stajalistu Suda ne postoje posebne okolnosti koje
negiraju strogu odgovornost Brodosplita za zapljene.

Pod (b) Uzroéno-posljedicna veza

Sukladno drudtvu Brodosplit ne postoji uzrocno-posljedi¢na veza izmedu zapljene i gubitka, jer
je ne samo Brodosplit, nego i njegova grupa drustava BSO izvrsila zapljenu bankovnih racuna
drustva Star Clippers.

Sama ¢injenica da je i BSO izvrSio zapljenu bankovnih racuna drustva Star Clippers ne oslobada
drustvo Brodosplit od odgovornosti. Zapljena od strane BSO-a je zakonita ili nezakonita. Ako je
nezakonita, druitvo Brodosplit ostaje odgovorno, jer Cinjenica da je gubitak uzrokovan ili je
potencijalno uzrokovan djelovanjem vise prekrsitelja ne oslobada te osobe odgovornosti.ss Ako
je zakonita, uzrocno-posljedi¢na veza sa zapljenom od strane Brodosplita i gubitkom moze se
raskinuti, bilo dijelom ili u cijelosti. Na drustvu Brodosplit bilo je da potkrijepi svoju obranu
uvjerljivim argumentom da zapljena od strane drustva BSO nije bila nezakonita, ali ono to nije
udinilo. S jedne strane, navodi da je zahtjev BSO-a ,nesporan”, a s druge strane da ,(dijelom)
neosporen”, te konacno da je ,trenutacno predmetom arbitraznog postupka koji je u tijeku
izmedu grupe BSO i drudtva Star Clippers“.ss Posljedicno, obrana je neuspjesna.

178.

179.

Pod{c)lznos

Brodosplit tvrdi da drustvo Star Clippers nije ni¢im potkrijepilo nacin na koji je doslo do postotka
od 6,5%. To nije to¢no, vidi prethodnu tocku 171. Naime, Brodosplit nije na odgovarajudi nacin
pobio tvrdnju drustva Star Clippers da kamata od 6,5% prema ¢lanku 12.2 Ugovora o gradnji
broda predstavlja povrat na kapital koji Star Clippers oCekuje u vezi sa svojim ulaganjima.
Sklapanjem ugovora Brodosplit je prihvatio tu mogucnost. Moguce je da postotak od 6,5% iz
¢lanka 12.2 samo odraZava vremensku vrijednost novca uloZenog u odredenim okolnostima te
stoga nije primjenjiv kao prihvacena stopa povrata na ulaganja drustva Star Capital,so ali to
negira &injenicu da Brodosplitov vlastiti vjeStak iz PwC-a smatra da se stopa od 6,5% ne Cini
neopravdanom za 2019. godinu. 91 U nacelu bi stoga bilo opravdano driati se tog postotka u izraunu
gubitka nastalog kao posljedica zapljene.

Medutim, pandemija bolesti COVID-19 izmijenila je gospodarsku osnovu poslovanja kruznih
putovanja drustva Star Clippers. Nemoguce je predvidjeti koliko ¢e ova kriza potrajati i koje ¢e
posljedice ostaviti na poslovanje kruznih putovanja drustva Star Clippers.92 Od 16. ozujka 2020.
godine, sva su krstarenja
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Clanak 6:162 povezan s ¢lancima 6:102 i 6:99 nizozemskog Gradanskog zakonika.
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Vidi‘Odgovor i otitovanje na protutuibu-(Brodosplit); t-737-1-738;-0dgovor-na-repliku-na-protutuzbu-{Brodosplit);
t. 280.-285.
Odgovor i alitovanje na protutuzbu (Brodosplit}, t. 741.
Vidi lzvjeSée PwC-a o protutuZbi (Dokaz B-106), t. 187.
Vidi i tocku 214 u nastavku.
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180.

181.

182.

Xi.

183.

otkazana.ss Stopa povrata u 2020. znadajno je niza od 6,5% i moze cak biti i negativna zbog
pandemije bolesti COVID-19. Sud je suglasan s druStvom Brodosplit da su stvarni uvjeti na trZistu
koji utjecu na mogucnost drustva Star Clippers da ostvari dobit relevantni i da se moraju uzeti u
obzir radi utvrdivanja odgovarajuce stope povrata.sa Sud smatra da je najvjerojatniji scenarij da
bi drustvo Star Clippers, umjesto da nov&ana sredstva drZi na depozitnom bankovnom racunu,
(zaplijenjena) sredstva koristilo za otplatu svojih nepodmirenih bankovnih zajmova.95 U
evidenciji nema dokaza o iznosu kamate koji bi drustvo Star Clippers ustedjelo na svojim
nepodmirenim bankovnim zajmovima. Sud je istaknuo da je Brodosplit u srpnju 2019. godine
refinancirao odgodeni projekt gradnje broda u banci VTB Bank po stopi od 3,0%, koja je u
listopadu 2019. godine poveéana na 9,0 %. Na temelju tih informacija i uzimajuci u obzir da bi
redoviti troSkovi financiranja drustva Star Clippers mogli biti niZi od troSkova financiranja za
odgodeni projekt gradnje broda, Sud procjenjuje potencijalno ustedenu kamatu na stopu od
3,0% godisnje.

Iz tog razloga Sud, primjenjujuci ¢lanak 6:97 nizozemskog Gradanskog zakonika, procjenjuje
Stetu kako slijedi: do 15. oZujka 2020. godine gubitak se procjenjuje po stopi od 6,5% godisnje
kako tvrdi Star Clippers, a za preostalo razdoblje procjenjuje se po stopi od 3,0% godisnje.

Pod (d) UblaZavanje

Drustvo Brodosplit tvrdi da je drustvo Star Clippers propustilo ublaziti svoj gubitak pokretanjem
skracenog postupka za ponistavanje zapljene ili izdavanjem jamstva, Sto bi bilo ostvarivo po
trosku nizem od pretrpljenog gubitka. Obrana je neuspjeSna zbog nedostatka dokaza. Opcenito
govoredi, vlasnik zaplijenjene imovine nema obvezu pokrenuti skrac¢eni postupak za
ponistavanje zapljene u zamjenu za davanje jamstva. Prvi dio obrane upucuje na to da bi
skraceni postupak bio uspjesan bez davanja jamstva, zbog Cega se ocCigledno postavlja pitanje
zasto je uopce drustvo Brodosplit izvrsilo zapljenu. Drugi je dio neuspjesan jer Brodosplit nije
dokazao da bi tro3kovi bili niZi niti je naznacio koju vrstu jamstva bi drustvo Star Clippers bilo u
mogucnosti osigurati ili koju bi drustvo Brodosplit bilo voljno prihvatiti.

Zakljucak

Zakljucak je da se obrane drustva Brodosplit odbijaju i da ¢e se zahtjev drustva Star Clippers za
mjerom u tockama (f) i (g) uvaziti u smislu da ce se gubitak nastao do 15. oZujka 2020. procijeniti
po stopi od 6,5% godiSnje prema zahtjevu drustva Star Clippers, a za preostalo razdoblje po stopi
od 3,0% godisnje.

Naknada koja se zahtijeva zbog privremenog zaustavljanja broda Royal Clipper

Zatraiena mjera glasi kako slijedi:

93

94
85

Vidi 1zvje$ée PwC-a o protutuzbi (Dokaz B-106), t. 74 i Prilog D kao i Dokaz 1001 ovom lzvjescu; Zapisnik sa 1.,
dana saslusanja, str. 64; Zapisnik sa 3. dana saslu$anja, str. 182.

Odgovor na repliku na protutuzbu {Brodosplit}, t. 293.

Vidi i Odgovor na repliku na protutuzbu (Brodosplit), t. 295.
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(h) NaloZiti drustvu Brodosplit da plati iznos od 1.096.245 EUR kao naknadu troskova
koji su nastali za drustvo Star Clippers kao rezultat pokuSaja privremenog
zaustavljanja broda Royal Clipper, koji treba biti uvecan za zakonsku kamatu
temeljem ¢lanka 1231-7 francuskoeg Gradanskog zakonika i clanaka L313-2 i L313-
3 francuskog Monetarnog i financijskog zakonika od 23. rujna 20189. ili bilo kojeg
drugog datuma koji Sud smatra odgovarajucim do datuma potpune isplate;

{i) NaloZiti drustvu Brodosplit da drustvu Star Clippers plati iznos od 43.488.432,00
EUR kao naknadu Stete koja je nastala drustvu Star Clippers kao rezultat pokusaja
privcemenog zaustavljanja broda Royal Clipper, koji treba biti uvecan za zakonsku
kamatu temeljem ¢lanka 1231-7 francuskog Gradanskog zakonika i ¢lanaka L313-
2 i L313-3 francuskog Monetarnog i financijskog zakonika od 19. srpnja 2018. ili
bilo kojeg drugog datuma koji Sud smatra odgovarajucim do datuma potpune
isplate.

.

Dana 19. srpnja 2019. drustvo Brodosplit zatraZilo je od suda u Draguignanu u juznoj Francuskoj
ex parte dopustenje za privremeno zaustavijanje broda Royal Clipper, perjanice drustva Star
Clippers. Istog tog dana drustvo Brodosplit uputilo je sluzbenika suda da izvrsi privremeno
zaustavljanje broda Royal Clipper, koji je u to vrijeme bio u blizini St. Tropeza. Sluzbeniku suda

_zanijekan je pristup na Brod. Nakon nekoliko sati, sluzbenik suda je otisao, a kapetan broda

Royal Clipper odlucio je otploviti do sliedeceg odredista Broda. Zbog opasnosti od daljnjih~

pokusdja privriemenog zaustavljanja-drustvo-Star Clippers-odluéilo-je-promijeniti-itinerere
brodova Royal Clipper i Star Flyer te izbjegavati francuske vode.

Bududi da je Royal Clipper izmaknuo privremenom zaustavljanju u Francuskoj, 24. srpnja 2019.
drustvo Brodosplit pokrenulo je na Kaznenom sudu u Draguignanu kazneni postupak protiv
zapovijednika i vlasnika broda Royal Clipper kao i protiv g. Mikaela Kraffta osobno za
preusmjeravanje privremeno zaustavljene imovine.ss Sud u Draguignanu, u postupku ukidanja
zapljene, presudio je da je privremeno zaustavljanje broda Royal Clipper bilo valjano.g7

Dok je postupak ukidanja u Francuskoj bio u tijeku, drustvo Star Clippers takoder je pokrenulo
postupak o privriemenoj mjeri (UNUM 19.009). U skiadu s pravorijekom u Postupku o privremenoj
mjeri od 22. kolovoza 2019., drustvu Star Clippers naloZeno je da drustvu Brodosplit izda
bankovnu garanciju u iznosu od 9 milijuna EUR, nakon Cega je drustvo Brodosplit 12. rujna 2019..
potvrdilo da privremeno zaustavljanje broda u Francuskoj vise nije na snazi.ss

Cinjenice
184.
185.
186.
187.

Zapljena se izvrsila kao jamstvo plac¢anja naknade Stete koju je drustvo Brodosplit potraZivalo
zbog navodnog krienja Ugovora o gradnji broda od strane drustva Star Clippers. Stranke su
suglasnesoda je

Odgovor iroéitovanje na prdtutuibu (Brodosplit), t. 760.
Odgovor na tuzbu i Protutuzba (Star Clippers), t. 373; Odgovor i oditovanje na protutuzbu (Brodosplit),

t.-759,761.

Odgovor na tuzbu i Protutuzba (Star Clippers), t. 308; Odgovor i oitovanje na protutuzbu (Brodosplit),

t. 759 dalje .
Odgovor na tuzbu i Protutuzba (Star Clippers), t. 311 312; Odgovor i oitovanje na protutuzbu (Brodosplit}, t.
711., 765.
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ovaj Sud nadlezan za pitanje je li drustvo Brodosplit, u posebnim okolnostima ovog sluéaja,
djelovalo nezakonito izvrSenjem privremene zapljene broda Royal Clipper, odnosno, je li u
posebnim okolnostima ovog slucaja djelovalo zlonamjerno ili zlorabilo svoje pravo na
privremeno zaustavljanje broda Royal Clipper.

Nadalje, Stranke su suglasne1oo da se primjenjuje francusko pravo. Ovo proizlazi iz Konvencije u
Bruxellesu od 10. svibnja 1952. o privremenom zaustavljanju pomorskih brodova. Uredba Rim Ii
propisuje da se postuju medunarodne obveze koje su drzave ¢lanice sklopile prije usvajanja
Uredbe Rim li.101 Stoga je u obzir potrebno uzeti odredbe o mjerodavnom pravu sadrzane u
Briselskoj konvenciji. Sukladno ¢lanku 6. Briselske konvencije, pitanje je li drustvo Brodosplit
odgovorno za Stete nastale privremenim zaustavljanjem broda utvrduje se prema pravu
Francuske, buduci da je to drZava u kojoj je podnesen zahtjev za privremeno zaustavljanje.102

Stranke su takoder suglasne da je sukladno francuskom pravu stranka koja, u o€ekivanju pozitivnog
rieSenja na svoj zahtjev u sudskom postupku, odludi izvr3iti zapljenu prije dono3enja presude,
odgovorna za Stetu u slucaju krivnje, posebice ako je zlorabila pravo (abus de droit) ili se
ponasala na nepromiiljen i pokudan naéin (une légéreté blémable).103

Tuzbeni zahtjev (h) drustva Star Clippers 104 obuhvaca naknadu za dvije kategorije troSkova: (i)
trodkovi pripreme bankovne garancije: 201.027 EUR; i (ii) zahtjevi za naknadom Stete gostiju
(gostiju na brodu Royal Clipper i gostiju na drugim Brodovima &iji se itinerar u posljednjem
trenutku morao mijenjati u svjetlu opasnosti od daljnjih pokusaja privremenog zaustavljanja
brodova Royal Clipper ili Star Flyer) u iznosu od 895.218 EUR.

Tuzbeni zahtjev (i) drustva Star Clippers povezan je s izgubljenom dobiti.10s Sukladno drustvu Star

Clippers privremeno zaustavljanje Broda uzrokovalo je znadajan pad rezervacija. Star Clippers
navodi da su nakon dogadaja od 19. srpnja 2019. rezervacije odmah pale za oko 30% u odnosu
na isto razdoblje u 2018. godini.10s Broj rezervacija nije porastao nakon 3to je drustvu
Brodosplit naloZeno da se suzdrzi od daljnjih zapljena. S obzirom na kompetitivnu prirodu
industrije kruZnih putovanja i vaznost dobrih rezultata, razumno je pretpostaviti da ée trebati

Odgovor na tuzbu i ProtutuZba (Star Clippers), t. 317 i dalje; Odgovor i oitovanje na protutuzbu

¢l. 28.: ,Ova Uredba ne dovodi u pitanje primjenu medunarodnih konvencija kojih su u trenutku dono3enja ove
Uredbe jedna ili viSe drzava ¢lanica stranke, a koje utvrduju pravila u slugaju sukoba zakona za izvanugovorne

»5va pitanja o tome da li je u nekom slucaju podnositelj zahtjeva odgovoran za Stetu nastalu zbog privremenog
zaustavljanja broda, odnosno za visinu jamstva ili nekog drugog instrumenta osiguranja izdanog u cilju
oslobadanja odnosno spretavanja privremenog zaustavljanja broda rje$avat ¢e se u skladu sa zakonom drzave
ugovornice na osnovu ¢ijeg zakonodavstva je privremeno zaustavljanje izvr$eno, odnosno podnesen zahtjev da

Odgovor na tuzbu i Protutuzba (Star Clippers), t. 322; Odgovor i oéitovanje na protutuzbu (Brodosplit),

188.
189.

TuZbeni zahtjevi drustva Star Clippers
190.
191.

godine da se popravi
100

(Brodosplit), t. 317, 764.
101

obveze”.
102

se isto izvrsi.”
103

t.777., 828.
104

105

106

Odgovor na tuzbu i Protutuzba (Star Clippers), t. 353 i dalje

Odgovor na tuzbu i Protutuzba (Star Clippers), t. 359 i dalje; Odgovor na repliku i Odgovor na protutuzbu (Star
Clippers), t. 600 i dalje

Uvodna izjava drustva Star Clippers, list 75.
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narugen ugled. Cinjenica da se broj rezervacija nakon povratka na ,uobi¢ajeno poslovanje” nije
vratio na razine prije privremenog zaustavljanja pokazuje da narusen ugled ima dugorocan
efekt. Drudtvo Star Clippers navodi da je pet godina konzervativna procjena. Ukupan gubitak
prema procjenama drustva Star Clippers iznosi 43.488.432 EUR.

'Obrane drustva Brodosplit

Obrane drustva Brodosplit mogu se sazeti kako slijedi:

(a) Drustvo Brodosplit ne moZe se smatrati odgovornim jer je zapljena bila valjana, a
Brodosplit nije postupao zlonamjerno niti zlorabio svoje pravo;

(b) Brodosplit se ne moZe smatrati odgovornim prema drustvu Star Clippers, jer nije
drustvo Star Clippers (odn., Star Clippers Ltd. (Bahami)) vlasnik broda Royal Clipper,
ve¢ drustvo SPV R Clipper;

(c) izostanak uzro&no-posljedi¢ne veze izmedu privremenog zaustavljanja broda Royal Clipper

(v}  doprinos.nemarom i propust drustva Star Clippers da ublaZi svoje gubitke.107

PH:I (a) Odgovornost drus”tW.Brt_)_‘gpspht”

Obje stranke iznijele su pravna misljenja raspravijajuci o pitanju je li zapljena koju je izvrsilo
drustvo Brodosplit, u okolnostima ovog sludaja, bila akt zloporabe prava ili predstavljala
nepromisljeno i pokudno pona$anje.10s Vjestak na strani drustva Star Clippers odgovorio je
pozitivno na to pitanje, a vjestaci na strani drustva Brodosplit negativno. Iz sljedecih je
razloga Sud uspio uvjeriti vjeStak za drustvo Star Clippers.

Profesor Racine citira u svom Misljenju (t. 11) vodeéeg stru¢njaka za francusko ovrino pravo,

Za ove obrane vidi Odgdrvori otitovanje na protutuzbu (Brodosplit), t. 803, 806 i dalje, 812 i dalje, 824 i dalje, 890 i
dalije, kao i raspravu koja je uslijedila u Odgovor na repliku na protutuzbu (Brodosplit), t. 307 — 512.

192.
i navodnog gubitka;

(d) procjena iznosa je netocna; i
193.
194,

prema kojemu:
107
108

Na strani drustva Brodosplit: Pravno misljenje koje su sastavili g. Bertrand Coste i g.Patrick Simon (odvjetnik drudtva
Brodosplit u francuskom postupku privremenog zaustavljanja i sudskim postupcima koji su uslijedili} (Dokaz B-151) i
Pravno miljenje prof. Philippea Theryja, professora emeritusa Sveutilista Paris Il (Dokaz B-154). Na strani drutva
Star Clippers: Pravno midljenje prof. Jean-Baptistea Racinea, profesora prava na Sveucilidtu Paris-1l i autor "Seizure
of boats, ships and aircraft", Répertoire Dalloz de Procédure Civile, 2014. zajedno s G. Payanom; prvo izdanje 1999.)
(Dokaz S-84). Nadalje, drustvo Star Clippers dostavilo je sljedecu pravnu literaturu: Bloch, C. "Chapter 626
Precautionary seizure of vessels: effects of seizure™ u "Enforcement Law and Practice”, Dalloz Action, 2018./2019.,
odjeljak-4-(Dokaz SL-10);-Racine;-J—Seizure-of-boats; ships-and-aircraft~u-Repertoire-of-Civil Procedure’,-Dalloz,

prosinac 2014. (izmijenjeno i dopunjeno izdanje: prosinac 2019.), t. 156 (Dokaz SL-11); Tassel, Y. "Section 10: Seizure
and forced sale of vessels and boats - Precautionary measures" u "Seizure and forced sale of ships and boats",
LexisNexis, 18. travnja 2019., t. 107 (Dokaz SL-12). Dostavljeno je takoder niz odluka francuskih sudova.
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Zlouporaba se, u strogom smislu, medutim, odnosi na odredeni slucaj u kojem je
postupanje zakonito, ali u kojem vjerovnik svoje pravo koristi na pokudan nacin.109

Profesor Racine u svom Misljenju daje saZzetak (t. 15):

Kriteriji za zlouporabu prava privremenog zaustavijanja. Isti kriteriji za zlouporabu
privremenog zaustavljanja primjenjuju se na privremeno zaustavljanje broda. Dok je
namjera nanijeti Stetu sigurno zlouporaba, takav kriterij nije preduvjet. Svaki propust u
provodenju privremenog zaustavljanja vjerojatno ce izazvati odgovornost stranke koja
provodi privremeno zaustavljanje. Ovo je sluéaj kad se stranka koja provodi priviemeno
zaustavljanje ponasa na nepromisljen ili pokudan nacin, grubim nemarom ili
nepromisljenoscu (vidi prethodnu tocku 12.). Sud (ili arbitraZni sud) stoga mora procijeniti
ponasanje vjerovnika koji provodi privremeno zaustavljanje u svjetlu svih okolnosti
slucaja.

Profesor Racine napominje u svom Misljenju (t. 24):

Cinjenica da je privremeno zaustavljanje izvrieno dok je brod bio na moru s ukrcanim
putnicima. To je za nas odluéujuéa okolnost. {...). Obi¢no se privremeno zaustavljanje
broda odnosi na trgovacke brodove kaji prevoze robu. U takvoj su situaciji privremena
zaustavljanja Cesta i posiljatelji su iskusni trgovci koji mogu razumjeti probleme povezane
s privremenim zaustavljanjem broda. Treba se podsjetiti da se u francuskoj sudskoj praksi
smatra da zlouporabnu prirodu privremenog zaustavljanja predstavlja situacija kad se
privremeno zaustavljanje provodi na brodu s ukrcanim putnicima.110(...) Privremeno
zaustavljanje provedeno je 19. srpnja 2019., na vrhuncu turisticke sezone. Namjera
stranke koja je provela privremeno zaustavljanje jasno je bila diskreditirati drustvo Star
Clippers pred njegovim klijentima. {...) Sve te posljedice privremenog zaustavljanja bile su
ocCekivane te ih je drustvo Brodosplit moralo biti sviesno. Stoga postoji namjera nanoSenja
Stete sa strane drustva Brodosplit.

Od svih slucajeva na francuskim sudovima ¢ini se da je zaustavljanju broda Royal Clipper
najslicniji slucaj Sedov, u kojem je zaustavljanje jednog od najvecih jedrenjaka na svijetu izvrSeno
u petak poslijepodne dok se brod koristio za kulturne aktivnosti.111 Profesor Racine pise: 112

Prizivni sud u Rennesu primijetio je zlouporabnu prirodu zapljene, primjecujuci posebice
da se dogodila ,tijekom prestiZne proslave Brest 2000“ te da je vjerovnik ovriitelj
~hamjerno stavio pritisak na svog duZnika putem ovog jako medijski popraéenog
postupka” (Rennes, 27. lipnja 2002., DMF 2002. 734, biljesku napravio Rémery). Stoga su
okolnosti zapljene u ovom slucaju te koje su omogucile i koje u opéem smislu omoguduju
da se okarakterizira zlouporabna priroda zapljene.113

109
110

111
112
113

A. Leborgne, Droit de I'exécution, Dalloz, trece izdanje, 20183, n° 480, str. 265.

Slugaj Tipasa {Prizivni sud u Aix en Provenceu, 10. oZujka 1987., DMF 1988., 1ére esp., str. 545, biljeSka H.
Tassy), diskutiran u tocki 15 Misljenja.

Tu sli¢nost viestaci drustva Brodosplit nisu uspjeli opovrgnuti (Miljenje, str. 9).

U Seizure of boats, ships and aircraft, u Dallozu 2014., spomenuto u fusnoti 63.

Citirano u Odgovoru na tuibu i Protutuzbi (Star Clippers), t. 323.



195.

196.

197.

U ovom je slucaju veliki jedrenjak za krstarenja s viSe od dvije stotine putnika koji su uzivali u
svojem odmoru zaplijenjen u petak poslijepodne. Drustvo Brodosplit moralo je predvidjeti da se
stvar nece rijesiti u nekoliko sati te da ¢e posljedi¢no drustvu Star Clippers prouzroditi razne
vrste znacajnog financijskog gubitka i dusevnu bol putnicima. Cinjenica da su itinereri broda Royal
Clipper za iduca dva tjedna bili nepoznati drustvu Brodospliti14 ne mogu opravdati takvo
privremeno zaustavljanje. U ovom je pravorijeku zahtjev za koji je ova zapljena aktivirana u
cijelosti odbacen. Brodosplit je povecao zahtjev s 25,8 milijuna EUR na

33 milijuna EUR za potrebe postupka u Francuskoj.11s Prema stajalistu Suda, drustvo Brodosplit
moralo je biti svjesno da je podnijelo tuzbeni zahtjev koji je bila daleko od sigurnoga (a ve¢ je
zaplijenilo bankovne ra¢une drustva Star Clippers za iznos od 18 milijuna EUR).

Uzimajudi u obzir sve okolnosti slu¢aja Sud smatra da je zapljena bila zlouporabna. Obrana
se odbija.

Pod (b} Odgovornost prema drustvu Star Clippers?

U svojem Odgovoru na tuzbu i Protutuzbi (t. 353) drustvo Star Clippers tvrdi sljedece:

Royal Clipper u vlasnistvu je jednog plovnog subjekta SPV R Clipper Ltd (,SPV R Clipper”).
Medutim, drustvo Star Clippers (Ltd.) unajmilo je Royal Cllpper i druge cltpper brodove te
“upravlja rezervacijama za njih. — T T

198.

199.

200.

Brodosplit tvrdi da bilo koji dokaz drustva Star Clippers nije dostatan. U tom pogledu Brodosplit
naglasava nejasnu strukturu grupe drustva Star Clippers i nedavne promjene u toj strukturi.
Osporavanje drustva Brodosplit da bi drustvo Star Clippers Ltd. imalo pravo upravijati brodom
Royal Clipper i/ili drugim brodovima u Star Clippers grupi, ili upravljati njegovim rezervacijama,
opovrgava Ugovor o prijevozu drustva Star Clippers {(Dokaz S-106), koji navodi tuzitelja drustvo
Star Clippers Ltd. kao prijevoznika i izjavu revizora drustva Star Clippers kojom se potvrduje da
je drustvo Star Clippers Ltd. glavno trgovacko drustvo grupe Star Clippers (Dokaz S-107). Nadalje,
tijekom rasprave je vjeStak drustva Star Clippers g. Petersen potvrdio da je subjekt koji je trebao
snositi troSkove naknada putnicima i koji je pretrpio gubitak dobiti po njegovom misljenju Star
Clippers Ltd.116

To je dostatno da se Sud uvjeri da je drustvo Star Clippers komercijalna osovina grupe Star
Clippers, koja ostvaruje dobit i trpi gubitke. Posljedi¢no, to je dostatno za utvrdivanje
odgovornosti druStva Brodosplit prema drustvu Star Clippers. Obrana se odbija.

Pod (c) Uzrotno-posljediéna veza

Sto se tice tete, sukladno francuskom pravu drustvo Star Clippers mora dokazati krivnju,
Stetu i uzroéno-posljediénu vezu izmedu njih. Steta mora biti dostatno sigurna kako bi
ispunjavala uvjete za naknadu. Steta moZe biti trenutac¢na ili buduéa. Samo hipotetske

potencijalne-Stete

114
115
116

Odgovor na repliku na protutuzbu (Brodosplit), t. 337.
Odgovor na repliku i Odgovor na protutuzbu (Star Clippers), t. 542
Zapisnik sa 3. dana saslusanja, str. 188.
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201.

202.

203.

204.

205.

ne mogu se naknaditi. Steta uzrokovana gubitkom $anse je izravna i sigurna, te tako naknadiva.
Drugim rije¢ima, trebalo bi procijeniti je li izgubljena $ansa imala neku vrijednost. Francuska
sudska praksa usredototuje se na stvarnu i ozbiljnu prirodu izgubljene $anse. Cak i minimalna
Sansa podlijeZze naknadi. Uzroéno-posljediéna veza mora biti izravna.117

Primjenom spomenutih nacela na predmetni slu¢aj, Sud smatra da t. odstetnih zahtjeva navedenih u
prethodnim tockama 190-191 ispunjavaju uvjete za naknadu. Te su Stete izravna posljedica
zapljene. Uzro¢no-posljedi¢na veza nije raskinuta jer su te posljedice takoder bile uvjetovane
komercijalnim odlukama drustva Star Clippers koje su uslijedile po privremenom zaustavijanju,
tj., odluke o napustanju mjesta privremenog zaustavljanja, promjeni itinerera brodova Royal
Clipper i Star Flyer kako bi se izbjegle francuske vode i moguca daljnja privremena
zaustavljanja, naknadi putnicima i davanju jamstva nakon arbitraznog postupka UNUM 19.009.
Sud smatra da je zapljena bila dovoljan razlog svim tim odlukama.118

Drustvo Brodosplit navelo je da bi gubitak trebao ostati na teret drustvu Star Clippers, jer je
uzrokovan otplovljavanjem iz mjesta privremenog zaustavljanja. To nije uvjerljivo.
Otplovijavanje je mozda bilo kazneno djelo, ali je tesko predvidjeti kako bi ono moglo uzrokovati
novéani gubitak. Kao obiter, Sud dodaje da je sasvim moguce da bi gubitak koji je pretrpjelo
drustvo Star Clippers bio vidi u slu¢aju produljenog ostanka Broda u mjestu privremenog
zaustavljanja. Drustvo Star Clippers navelo je da bi vremenski bilo zahtijevno organizirati
pruZanje instrumenata osiguranja kao potpore bankovnim garancijama, $to Brodosplit nije
dovoljno osporio.

Ovaj se zakljucak ne mijenja pozivanjem na maksimu francuskog prava nemo auditur suam propriam
turpitudinem allegans, 119, jer takvo Siroko pravno nacelo samo po sebi nije dostatno za rje$avanje
konkretnih slu¢ajeva i ne moZe, bez daljnjih potkrjepljenja dokazima, uvjeriti Sud da bi sprijecilo
gradansku odgovornost za zlouporabnu zapljenu u predmetnom sluéaju.120

Shodno tome, obrana je neuspjesna.

Pod (d) Procjena iznosa

Brodosplit tvrdi da je procjena iznosa gubitaka drustva Star Clippers u vezi s bankovnom
garancijom, naknadom Stete za goste, izgubljenom dobiti i kamatom netocna.121

117

118
119

120
121

Misljenje prof. Racinea (S-84), t. 28, 29, 31; Misljenje g. Bertranda Costea i g. Patricka Simona (B-151), t. 6;
Misljenje prof. Theryja (B-154), Odjeljak IV.
U istom smislu Misljenje prof. Racinea (S-84), t. 30. — 32.
Misljenje g. Bertranda Costea i g. Patricka Simona (B-151), t. 5.2, koji iz tog razloga nijecu bilo kakvu
odgovornost na strani drustva Brodosplit; Odgovor i oditovanje na protutuzbu (Brodosplit), t. 821.
Vidi i Misljenje prof. Racinea (S-84), t. 21.
Odgovor i oitovanje na protutuzbu (Star Clippers), t. 825. i dalje; Odgovor na repliku na protutuzbu
(Brodosplit), t. 437. i dalje
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207.

208.

- Drustvo-Brodosplit osporilo je tuzbeni-zahtjev.124 Jedan od argumenata njegove obrane jeda _

Bankovna garancija

Sud odmah odbija prigovore drustva Brodosplit u pogledu procjene iznosa zahtjeva od 201.207
EUR u vezi s trodkovima bankovne garancije, u mjeri u kojoj se temelji na izostanku uzro€no-
posljediéne veze (vidi iznad pod (c)), te takoder za preostali dio, jer smatra da je taj zahtjev
dostatno obja3njen i potkrijepljen, posebice nakon Odgovora na repliku i Odgovora na
protutuzbu i Dopunskog izvje$c¢a o protutuZbi drustva Vijverberg, na koje drudtvo Brodosplit nije
reagiralo u svojem Odgovoru na repliku na protutuzbu.i22

Zahtjevi za naknadom Stete od strane gostiju

Sud jednako tako odmah odbija prigovore drustva Brodosplit na procjenu iznosa zahtjeva za
naknadom Stete od strane gostiju u iznosu od 895.218 EUR, u mjeri u kojoj se on temelji na
izostanku uzroéno-posljedi¢ne veze (vidi iznad pod (c)) te takoder za preostali dio. Sud smatra
zahtjev vezan za naknadu pla¢enu pojedinanim gostima dostatno potkrijepljenom u Dopunskom
izvjeSéu o protutuzbi drustva Vijverberg.123 Slicno tomu, zahtjevi za povratom carterskoj grupi i
dodatni transferi su prema stajalistu Suda dostatno potkrijepljeni u izvjeS¢ima drustva
Vijverberg, posebno u njihovim Prilozima VQ04 i VQOS5.

Gubitak dobiti

drustvo Star Clippers nije uzelo u obzir uinke pandemije COVID-19. Oslanjajudi se na midljenje

209.

profesora Theryja, on tvrdi da bi, prema pozitivnom francuskom pravu, to trebalo uciniti. Drugi
argument obrane je da zahtjev nije u skiadu s uvjetom pozitivnog francuskog prava prema
kojem 3teta mora biti u dovoljnoj mjeri izvjesna kako bi zadovoljavala uvjete za naknadu Stete
{vidjeti tocke 200.-203. prethodno u tekstu).

Drustvo Star Clippers nije uzelo u obzir u¢inke pandemije COVID-19 jer tvrdi da uinci pandemije
COVID-19 ne razrje$avaju uzrocno-posljedi¢nu vezu izmedu postupaka drustva Brodosplit i
gubitka za koji se potrauje odsteta. Pandemija COVID-19 u najboljem je slucaju alternativni
uzrok navodnog gubitka dobiti u 2020. godini. Pozivajuci se na misljenje profesora Racinea (t.
35.) drustvo tvrdi da je ,,prema francuskom pravu Brodosplit odgovoran za gubitak dobiti
povezan s padom broja rezervacija uzrokovanim protupravnim privremenim zaustavljanjem i
prijetnjama daljnjim privremenim zaustavljanjima, kao i ako bi u konacnici sve rezervacije
morale biti otkazane zbog pandemije COVID-19.” Profesor Racine svoje miSljenje temelji na
dobro poznatom traktatu o obveznom pravu.12s U svom tekstu on navodi sljedece:

Da, razumno je pretpostaviti da COVID-19 ima ozbiljne posljedice na dobit drustava koja
se bave djelatno$¢u organiziranja kruZnih putovanja poput drustva Star Clippers.
Medutim, to je u ovom slucaju nebitno. U skladu s doktrinom istovjetnosti uvjeta, koji se
primjenjuje u francuskoj sudskoj praksi, svi elementi koji su doveli do

122

Odgovor na repliku i odgovbr na protutuzbu (Star Clippers), t. 586.-589.; Dokaz $-92; Odgovor na repliku na

123
124

125

protutuzbu (Brodosplit), t. 442.
Dodatno izvjesée Vijverberga u protutuzbi (Dokaz S-92), Dokaz VSC04.
Odgovor i otitovanje na protutuzbu (Brodosplit), t. 825. i dalje; Odgovor na repliku na protutuzbu
(Brodosplit), t. 437. i dalje
F. Terré, Ph. Simler, Y. Lequette i F. Chénedé, Les obligations, Dalloz, 2019., br. 923, str. 1004.
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nastanka Stete smatraju se jednakima. Poznati francuski struénjaci u svojim tekstovima
navode kako se sustav istovjetnosti uvjeta , sastoji u tome da se svi uzroci moraju
smatrati jednakima u pogledu stvaranja ulinka. Stoga je dovoljno da se $teta na neki
nacin moZe povezati s krivnjom duZnika a kako bi se njega smatralo odgovornim”37.
Stoga je dovoljno da drustvo Star Clippers dokaZe uzroéno-posljedicnu vezu izmedu
privremenog zaustavljanja i gubitka za koji se potraZuje odSteta. Prema nasem misljenju,
na temelju francuskog prava, Brodosplit je odgovoran za gubitak dobiti koji je povezan s
padom broja rezervacija uzrokovanim protupravnim privremenim zaustavljanjem i
prijetnjama daljnjim privremenim zaustavljanjima, kao i ako bi u konaénici sve rezervacije
morale biti otkazane zbog pandemije COVID-189.

Medutim, prema misljenju Suda, ovakvo obrazloZenje nije uvjerljivo. U tekstu Terréa c.s..
navodi se sljedede:12s

Medutim, zna se da dogadaj (u ovom sluéaju nastala Steta) nema samo jedan uzrok,
nego je povezan s nekoliko uzroka. Stoga se mogu utvrditi dva sustava.

Sustav istovjetnosti uvjeta, prema kojem sve uzroke treba smatrati istovjetnima s
obzirom na nastale posljedice. Prema tome, dovoljno je da se $teta na bilo koji nacin
moZe povezati s krivnjom duZnika kako bi se mogla utvrditi njegova odgovornost.

Sustav odgovarajuce uzrocne veze ili opceg uzroka; medu uzrocima koji su doveli do
dogadaja, valja razlikovati sljedece: jedni su uzroci primarni, oéito je da bez njih ne bi
doslo ni do posljedice, dok su drugi uzroci samo sekundarni, éak i ako se ne pojave
moguce je da nastane poslijedica. Kako bi se utvrdila odgovornost duZnika, opéi uzrok
Stete doista treba biti neispunjenje obveze.

Cini se da je u Zakoniku upotrebom izraza ,,neposredna i izravna posljedica neispunjenja”
uspostavljen drugonavedeni sustav. To je opcenito stajaliste sudske prakse. DuZznik mora
nadoknaditi stetu i svu Stetu koja bez njegove krivnje ne bi odmah nastala. Suprotno
tomu, ne mora snositi odgovornost za sve neizravne posljedice koje bi uobi¢ajeno nastale
bez njegove krivnje. Drugim rijeima, sustav odgovarajuce uzrocne veze dovodi do
zakljucka da je izravna Steta svaka Steta koja se moZe objektivno predvidjeti na temelju
cinjenice s obzirom na to da sud uzima u obzir stupanj vjerojatnosti koji takva posljedica
moZe imati.

Iz navedenog teksta proizlazi tocnost odluke profesora Racinea da citira definiciju , doktrine
istovjetnosti uvjeta”, $to medutim ne predstavlja prevladavajuéu doktrinu u francuskom pravu
jer je to ,sustav odgovarajuce uzrocCne veze ili opceg uzroka” 127

126
127

Vidjeti Dokaz br. 20 Misljenje prof. Racinea.
Vidjeti takoder Misljenje prof. Theryja, t. 19,
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212.
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214.

Od 16. ofujka 2020. godine, zbog ograni¢enja uvedenih zbog pandemije COVID-19, drustvo Star
Clippers otkazalo je kruZna putovanja na sva tri svoja broda. Datumi plovidbe, prema aZuriranim

~ podacima drustva Star Clippers o mjerama ocuvanja zdravlja putnika od 16. studenog 2020.

godine, otkazani su do travnja 2021. godine.128

Rezervacije koje su izgubljene nakon privremenog zaustavljanja Broda odnose se uglavnom na
kruZna putovanja nakon 16. oZujka 2020. godine.129 Od datuma kada je nastupila pandemija
COVID-19 (koji je datum Sud u svrhu analize u ovoj arbitraZi odredio kao 16. oZujka 2020.) one
nisu provedene a u sluéaju da su vec¢ uplacene, uplate bi bile vracene. Navedeno znaci da se
pandemiju COVID-19, a ne privremeno zaustavljanje Polovila treba smatrati primjerenim
uzrokom gubitka dobiti za kojeg se potraZuje odsteta od navedenog datuma.

Sud u svom stajalistu obiter dictum dodaje da bi na temelju nizozemskog prava — koje na temelju
Gradanskog zakonika iz 1992. godine vi$e ne slijedi doktrinu primjerenog uzroka - rezultat bio
isti. Gubitak se obi¢no mora izradunati na ,konkretan”, a ne na ,apstraktan” nacin. To
podrazumijeva da je Sud, osvréuci se na dogadaj koji je navodno prouzrocio gubitak, duzan uzeti
u obzir sve relevantne okolnosti predmeta. Pandemija COVID-19 jedna je od relevantnih
okolnosti koja ometa uzro¢no-posljedi¢nu vezu s prethodnim dogadajem.

U pogledu trazene naknade za gubitak (bududih) rezervacija nakon 15. ozujka 2020. zbog
privremenog zaustavljanja broda Royal Clipper, Sud ih nadalje smatra u nedovoljnoj mjeri
izvjesnima. Istina jé da sudovi &esto nisu u moguc¢nosti procijeniti gubitke kojibi-se-mogli

215.

216.

dogoditi ubuduénosti-lpak; to-zahtijeva-dovoljnu-vjerojatnost-da-¢e-do-gubitka.doci..To

zasigurno vrijedi i za francusko pravo, kao $to jasno proizlazi iz t. 200.-203. prethodno u tekstu.
Stajaliste Suda je da u ovom konkretnom predmetu nije moguce s dovoljnom sigurno3cu
procijeniti Stetu koja je nanesena ugledu drustva, gubitak rezervacija uzrokovan privremenim
zaustavljanjem Broda te gubitak dobiti do kojeg je zbog toga doslo tijekom ,razdoblja oporavka®
od pet godina, kako to navodi dru3tvo Star Clippers. Takav bi zadatak bio sam po sebi teZak
(koliko bi dugo zapljena bankovnog racuna i posljedi¢na Steta za ugled drustva utjecali na
uobitajenu upotrebu brodova drustva Star Clippers?). Iz perspektive Suda navedeno se Cini
nemogucdim zbog uéinaka pandemije COVID-19 na djelatnost drustva Star Clippers (npr. koliko
dugo ¢e pandemija utjecati na uobicajenu upotrebu brodova i na koji nacin razlikovati Stetne
ucinke zapljene bankovnih raéuna od u¢inaka pandemije?).

Zadada koja preostaje Sudu je procijeniti zahtjev drustva Star Clippers za naknadu gubitka
dobiti nastalog u razdoblju od 19. srpnja 2019. do 15. oZujka 2020.

Iz Dodatnog izvjeséa Vijverberga u protutuzbi, Sud zakljutuje da navodni gubitak dobiti za
razdoblje od 19. srpnja 2019. do 15. oZujka 2020. na temelju neto sada3dnje vrijednosti iznosi
4.144.494 EUR, a koji iznos potvrduje Brodosplitovi vjestaci iz druStva PwC kao potrazivanje
drustva Star Clippers za navedeno razdoblje. 130S obzirom na to da je Steta ve¢ nastala u
proteklom, relativno kratkom razdoblju od 8

128
129
130

Drugo izvjeéée PWC-a u prbtutuibi (Dokaz B-155), Prilog B, t. 23. i Dokaz PwC-1042.

Vidjeti Prijepis prvog dana ro¢ista, str. 120./121. .
Dodatno izvje$ée Vijverberga u protutuibi (Dokaz S-92), Dokaz VSCO2: Rezervacije + Prihodi 2018. - 2025, zbroj
¢elija 151 do P51iQ51/2; Drugo izvjesée PwC-a u protutuzbi (Dokaz B-155), Pritog D, t. 83.
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218

mjeseci, prema misljenju Suda, nije potrebno upotrijebiti izracun neto sadainje vrijednosti te
je iznos odstete koji je moguce potraZivati potrebno procijeniti na osnovi nediskontiranog
iznosa. Nediskontirani gubitak dobiti za razdoblje od 19. srpnja 2019. do 15. oZujka 2020.
prema procjeni Vijverberga iznosi 4.333.909 EUR.131

Na temelju Drugog izvjeStaja drustva PwC u protutuzbi, drustvo Brodosplit tvrdi da gubici koje je
procijenio Vijverberg nisu ispravno potkrijepljeni te da je iste potrebno u potpunosti odbaciti, jer
Vijverberg nije uspio pokazati uzronu vezu izmedu gubitka koji procijenjuje i navodnog
protupravnog privremenog zaustavljanja broda Royal Clipper, te je u svojoj procjeni previdio
neke kljuéne &injenice. 132 U sluéaju da Sud odluéi da postoji uzrotno-posljedi¢na veza izmedu
privremenog zaustavljanja broda Royal Clipper i navodnog gubitka dobiti, Brodosplit, na temelju
zaklju€aka PwC-a, tvrdi da bi na temelju Vijverbergovog modela —ispravljenog zbog pogresaka i
netocnih pretpostavki - nastali gubitak drustva Star Clippers iznosio najviSe 891.192 EUR, a koji
iznos je potrebno umanijiti za iznos koji je drustvo Star Clippers moralo vratiti svojim putnicima
zbog otkazivanja kruznih putovanja u 2020. godini.133 Dru$tvo PwC procjenjuje da nediskontirani
gubitak dobiti drustva Star Clippers od 19. srpnja 2019. do 15. oZujka 2020. Iznosi 934.526
EUR.134

Kao $to je pojasnjeno u to¢kama 197.-199. prethodno u tekstu, Sud prihvaca da je u dovoljnoj
mjeri utemeljeno stajaliste drustva Star Clippers da je gubitak dobiti pretrpjelo i drustvo Star
Clippers Ltd, tuZenik u ovoj arbitrazi, te da je pad rezervacija uzrokovan priviemenim
zaustavljanjem broda Royal Clipper te posljedicnom prijetnjom daljnjim priviemenim
zaustavljanjima. U pogledu pretpostavki iznesenih u izracunima Vijverberga, koje su prema
misljenju PwC-a nepotkrijepljene, Sud napominje da pretpostavke o rastu, u mjeri u kojoj se one
temelje na Dokazu VQO6 u lzvjestaju Vijverberga u protutuzbi, ¢ak i ako su neto¢ne imaju samo
ograni¢eni uéinak jer se odnose na razdoblje nakon 1. sije¢nja 2020. godine. Sud prihvaca
podatke o rezervacijama uz iskaz svjedoka g. Erica Kraffta u prilog tome kao dovoljan dokaz o
stvarnim rezervacijama koje su putnici napravili do 1. sijeénja 2020. godine. Sto se tice
pogresaka u izratunima Vijverberga prema navodima Brodosplita:13s Sud prihvaca Vijverbergovo
obja3njenje navodnog dvostrukog racunanja pretpostavljene godisnje stope rasta prosjeka
prihoda od zarade na brodu po putniku i napominje da bi i ovdje ucinak takve pogreske, ako je
do nje doslo, bio tek minimalan za razdoblje do 15. oZujka 2020. godine. Kritika PwC-a na izracun
Vijverberga koji je godinu podijelio na dva nejednaka dijela $to dovodi do iskrivljenog izratuna
neto sadasnje vrijednosti nije relevantna jer ¢e Sud procijeniti navodni gubitak dobiti. Brodosplit
nije uspio objasniti u¢inak, ako ga je uopce bilo, manjeg raspona cijene karata na Vijverbergove
izraCune. Vijverberg je u dovoljnoj mjeri pojasnio prirodu razli¢itih tablica kojima se koristio pri
izratunu (ponajprije s jedne strane na osnovi stvarnih prihoda, a s druge strane na osnovi
rezervacija). Sud se slaZe s Vijverbergom da je njegov pristup dobiti kao inkrementalne dobiti
koja se izratunava kao prihod umanjen za varijabilne troskove, a zanemarujudi fiksne troskove,
prihvatljiva metoda za izracun gubitka dobiti.

131

132

133

134

135

Dodatno izvjesée Vijverberga u protutuzbi (Dokaz $-92), Dokaz VSCO2: Rezervacije + Prihodi 2018. — 2025., zbroj
¢elija 147 do P47 i Q471/2.
Odgovor na repliku na protutuzbu (Brodosplit), t. 476.-495.
Odgovor na repliku na protutuzbu (Brodosplit), t. 473. — 474.
Drugo izvje3¢e PwC-a u protutuzbi (Dokaz B-155), t. 206. Gubitak profita na temelju neto sadasnje vrijednosti
procjenjuje se na 891.192 EUR.
Odgovor na repliku na protutuzbu (Brodosplit), t. 494.
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S obzirom na to da Sud odbija opcenite argumente obrane Brodosplita protiv zahtjeva za
preostalim gubitkom dobiti drustva Star Clippers, isti se mora pozabaviti revidiranom
Brodosplitovom procjenom gubitka dobiti drustva Star Clippers za razdoblje od 19. srpnja

2019. do 15. oZujka 2020. Brodosplitovi vjestaci iz PwC-a sastavili su revidiranu procjenu

gubitka dobiti drustva Star Clippers u svom Drugom izvje$¢u u protutuzbi ispravivsi odredene
navodne pogreske Vijverberga te korekcijom pretpostavki Vijverberga u pogledu: (i) pada
prihoda od rezervacija i broja putnika; (i) varijabilnih troskova; (iii) diskontne stope; i {iv)
razdoblja oporavka.136 Osim u odnosu na ukupni zahtjev drustva Star Clippers za naknadu
gubitka dobiti, drustvo PwC nije preciziralo u kojoj mjeri su ispravljene pogreske i korekcije
pretpostavki doprinijele smanjenju od 78,5% iznosa kojeg je izracunalo drustvo Star Clippers

od 4.333.909 EUR na revidirani iznos od 934.526 EUR.

Smanjenje nije mogude objasniti korekcijom diskontne stope, jer se u procjeni Suda odstetni
iznos izratunava na osnovi nediskontiranog iznosa. Ono se takoder ne moze objasniti
smanjenjem razdoblja oporavka, jer PWC nije promijenio postotak oporavka za prvu godinu
gubitka (tj. godinu nakon 19. srpnja 2019.). Smanjenje se takoder ne moZe objasniti ispravljenim
pogreskama. Dvije od tri pogreSke (zaokruZivanje pada prihoda od rezervacija i uklanjanje
dvostrukog raCunanja u izracunu prihoda od prodaje na brodu) imaju zajednicki u¢inak manji od
1% na ukupni zahtjev drustva Star Clippers i odnose se na korekcije koje je moguce primijeniti
tek od 1. sije¢nja 2020. godine, tj. za 2,5 mjeseca unutar osmomjesecnog razdoblja gubitka
dobiti za koji se potraZuje odsteta. 137 Sud takav ucinak smatra zanemarivim. Tre¢a pogreska koju

je PwCdetektirao odnosi se na neprimjerenu upotrebu diskontne formule, koja, ako je do nje -

221.

dosloynije-relevantna-jer-se-Steta-izracunava-na-osnovi-nediskontiranog-iznosa-
Smanjenje se takoder ne moze objasniti dodavanjem varijabilnih troskova Vijverbergovom
modelu koji su prema misljenju PwC-a izostavljeni. PwC navodi da takav propust rezultira
smanjenjem od 16,8% ukupnog potraZivanog iznosa drustva Star Clippers.13s PwC pretpostavija,
iskljudivo na temelju jednog retka objasnjenja u revidiranim financijskim izvjestajima drustva
Star Clippers za 2013. godinu, da je 50% njegovih operativnih troSkova izravno ovisi o broju
putnika, da je 50% navedenih troSkova varijabilno, 3to bi iznosilo 27,3% kruZnih putovanja
{(prihodi od rezervacija.139 Ipak, Vijverberg upotrebljava samo 9,1% za (varijabilne) troSkove
hrane i ostale izdatke. PwC tvrdi da je Vijverbergov model podcijenio razinu varijabilnih troskova
za priblizno 18,2% prihoda od rezervacija. Sud to ne moZe prihvatiti. TroSkovi pomorskog
prometa dijele se na troskove putovanja i troSkove brodova. lako ¢injenica da troskovi
putovanja djelomiéno ovise o broju putnika ima smisla, bez daljnjeg objasnjenja, to nema smisla
kada su u pitanju troskovi brodova. Sud se, takoder na temelju iskaza svjedoka g. Erica Kraffta
da su operativni troskovi u velikoj mjeri fiksni, gdje su troskovi odrzavanja i posade velike
stavke, da se objasnjenje na koje se poziva PwC mora shvatiti na nacin da se ono odnosi na
troskove putovanja, ujedno i zato $to su spomenuti primjeri tipiéni primjeri troskova
putovanja.14o Priblizno 50% troskova putovanja u 2012./2013. godini iznosi 12% kruZnih
putovanja (prihodi od rezervacija), $to u bitnome nije u neskladu s iznosom varijabilnih troskova
od 9,1% za 2019. godinu

136

Drugo izvje3ée PwC-a u protutuzbi (Dokaz B-155), Prilog D, t. 1.

137

138
139
140

Drugo izvje$¢e PwC-a u protutuzbi( Dokaz B-155), Prilog E. Podaci za 2019. godinu koje je upotrijebio Vijverberg su
stvarni podaci.
Drugo izvjesce PwC-a u protutuzbi (Dokaz B-155), Prilog D, t. 68.
Drugo izvjeS¢e PwC-a u protutuzbi (Dokaz B-155), Prilog C, t. 11. - 12.
Iskaz svjedoka g. Erica Kraffta (Dokaz S-61), t. 18. ~19.
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223.

224,

225.

kojeg je upotrijebio Vijverberg. Sukladno tome Sud ne prihva¢a argument PwC-a da je
Vijverberg u svojoj analizi izostavio znatne varijabilne troskove.

To ostavlja kao preostali argument, prema misljenju PwC-a, neto¢an iznos pada prihoda od
rezervacija i broja putnika koji je upotrijebio Vijverberg. PwC tvrdi da: (i) pad prihoda od
rezervacija iznosi priblizno 9,43% do 14,69%, a ne 39,67% (od 2020. nadalje zaokruZeno na
40,0%), kako je to izraCunao Vijverberg; (ii} pad broja putnika na temelju ukupnih rezervacija
trebao bi iznositi 12,34% - 13,93%, a ne 37,37%, kako tvrdi Vijverberg; te (iii) cjenovni ucinak
koji odgovara padu prihoda i broja putnika iznosi -0,89% i 3,32%. .141

Glavna kritika PwC-a u odnosu na Vijverbergov pristup jest da se izraun Vijverberga temelji
samo na padu prihoda za sljedecu godinu, $to se zatim primjenjuje na ukupne prihode od
rezervacija. PwC navedeni pristup smatra neprimjerenim jer se u izracunu zanemaruje kretanje
prihoda tekuce godine i teZinu prihoda tekuce godine u ukupnim prihodima.142 Prema misljenju
Suda, PwC ne shvada da, kako bi se ustanovio ucinak stvarno nastalog pada broja rezervacija u
30. do 52. tjednu 2019. godine (tjedni nakon privremenog zaustavljanja), Vijverbergova je - iz
perspektive Suda korektna — pretpostavka da gotovo sav gubitak prihoda koji proizlazi iz
navedenih rezervacija predstavlja prihod sljedece godine. Kao 5to je vidijivo iz izracuna samog
PwC-a, u 2017. i 2018. godini, rezervacije za 30. do 52. tjedan proizvele su vise od 95% prihoda
u sliedecoj godini.143 Nadalje, PwC ne shvaca da se ucinak smanjenog broja rezervacija, za koji
Vijverberg pretpostavlja da e se nastaviti tijekom pet godina, odnosi i na prihod za tekudu i
prihod za sljedec¢u godinu za rezervacije za 2020. godinu i nakon toga, tj. na ukupni prihod.

U stvari, u vlastitoj analizi pada ukupnih prihoda od rezervacija PwC nije dokazao da je njegov
izraCun nediskontiranog gubitka dobiti za razdoblje od 19. srpnja 2019. do 15. oZujka 2020. u
iznosu od 934.526 EUR tocan.

PwC zapocinje svoju procjenu usporedujuci stvarne ukupne prihode od rezervacija za 2017.
(38.691.676 EUR), 2018. (37.752.494 EUR) i 2019. godinu (iznos ometanog prihoda) (33.013.987
EUR).144 Na temelju linearnog trenda prikazanog ukupnim prihodima od rezervacija u 2017. i
2018. godinu, PwC procjenjuje da ¢e neometan ukupni prihod od rezervacija u 2019. godini
iznositi 36.453.312 EUR, $to bi dovelo do gubitka od 3.349.325 EUR. Prema misljenju Suda takav
se gubitak mora u potpunosti pripisati razdoblju od 30. do 52. tjedna.145 Nadalje, prema
misljenju Suda, PwC je napravio dvije pogreske u svojoj procjeni. Kao prvo, ako se Zeli
ekstrapolirati u€inak gubitka

141
142
143

144
145

Drugo izvjeS¢e PwC-a u protutuZbi (Dokaz B-155), t. 128.-147., 198.-200., i Prilog D.
Drugo izvjes¢e PwC-a u protutuzbi (Dokaz B-155), Prilog D, t. 26.
Drugo izvjes¢e PwC-a u protutuzbi (Dokaz B-155), Prilog D, t. 26. Za 2018. godinu 2.9% (427.431/14.488.882 x
100%) a za 2019. godinu 4,5% (630.865/14.159.826 x 100%).
Drugo izvjes¢e PwC-a u protutuibi (Dokaz B-155), Prilog D, t. 36. i dalje
Drugo izvjes¢e PwC-a u protutuZbi {Dokaz B-155), Prilog D, t. 26., pokazuje da ukupni prihodi od rezervacija u 1.-29.
tjednu za 2017. i 2018. godinu (odnosno 23.775.623 EUR ili 22.7881.813 EUR) iznose 61,5%, odnosno 60,6%
ukupnog prihoda tijekom tih godina. Da su, kako pretpostavija PwC, ukupni prihodi od rezervacija tijekom 2019. bili
36.453.312 EUR, ukupni prihod u razdoblju od 1-29. tjedna u 2019. godine iznosio bi najmanje (60%)
21.871.987 EUR. U stvari, ukupni prihod tijekom 1.-29. tjedna u 2019. bio je veti i iznosio je 22.679.503 EUR, pa
stoga svaki gubitak tijekom Citave godine mora nastati u 30.-59. tjednu.
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226.

prihoda od 30. do 52. tjedna do 2020. godine i nakon toga, ne smije se, kao 3to je to ucinio PwC,
gubitak uzimati kao postotak ocekivanog ukupnog prometa za Citavu 2019. godinu, nego kao
postotak prometa sljedece godine za razdoblje od 30. do 52. tjedna. U izracunu PwC-a, gubitak
se pogresno raspriuje tijekom citave 2019. godine. Zbog toga, gubitak bi za potrebe izraCuna
gubitaka u 2020. godini i nadalje predstavljao 25,5% ukupnog prihoda, a ne 9,4%, umjesto 40%
koje je Vijverberg upotrijebio u svom modelu.1s6 Kao drugo, PwC primjenjuje postotak od 9,4%
od 29. tjedna 2019. godine za razliku od 1. tjedna 2020. godine kako je to u€injeno u
Vijverbergovom modelu.147 To dovodi do umjetnog smanjenja stvarnog gubitka rezervacija za
razdoblje od 30. do 52. tjedna 2019. godine, kako je PwC pretpostavio u svrhu izraéuna svog
postotka za buduce gubitke koji ¢e iznositi 3.349.325 EUR, a potom za izradun gubitka u tom
razdoblju koji je smanjen na 1.267.829 EUR.148

U PwC-ovoj korekciji Vijverbergova pristupa procjeni smanjenja broja putnika dogodilo se slicno
odstupanje. Pad broja putnika od 2.432, kako je pretpostavio PwC, predstavlja smanjenje od
31,1% tijekom 30. do 52. tjedna 2019. godine.149 Zbog toga, gubitak ne bi predstavljao, u svrhu
izra¢una gubitaka u 2020. godini i nadalje, 12,34% smanjenja u broju putnika, nego smanjenje
od 31,1%, umjesto 37,37% koje je Vijverberg upotrijebio u svom modelu. Kao §to nuzno
proizlazi iz ovih izracuna, PwC zakljuCuje da matematicki impliciran porast cijene iznosi 3,32%
umjesto Vijverbergovog pretpostavljenog smanjenja od 5%.1s0

.. PwC (i drustvo Brodosplit) nisu uspjeli uvjeriti Sud da je pristup koji je upotrijebio Vijverberg za

izratun gubitka dobiti drutva Star Clippers za razdoblje od 30. do 52. tjedna 2019. godineu

bitnome netocan. Promjenom odredenih pretpostavki, PwC’je u mogucnosti docido znacajnog
smanjenja gubitka dobiti za koju se potraZuje naknada. Sud, medutim, nije uvjeren da su
navedene promjene opravdane. Moguce su odredene netocnosti ako se financijski podaci
protegnu na 2 % mjeseca u 2020. godinu, no Sud nije uvjeren da bi takve to€nosti mogle imati bitan
uéinak na gubitak dobiti za koji se potraZuje odsteta. Isto se odnosi i na tvrdnju da bi gubitak dobiti
trebao biti umanjen za iznos koji je drustvo Star Clippers moralo vratiti svojim putnicima zbog otkazivanja
kruZnih putovanja nakon 15. oZujka 2020. godine.151 S obzirom na izostanak alternativnih izracuna od
strane PwC-a (ili proracunske tablice PwC-ovog modela na temelju kojih bi Sud mogao napraviti
alternativne izracune), Sud zakljucuje, uzimajuéi u obzir razne neizvjesnosti na koje se PwC poziva u
Vijverbergovom modelu, da iznos u dovoljnoj mjeri dokazanog gubitka dobiti koji je drustvo Brodosplit
duino nadoknaditi drustvu Star Clippers za razdoblje od 19. srpnja. 2019. do 15. oZujka 2020. iznosi 4
milijuna EUR.

Kamate

146
147
148
149

150
151

Sto predstavlja 3.439.325 EUR / (3.439.325 + 10.068.041) = 0,2546 x 100%.

Drugo izvjeS¢e PwC-a u protutuzbi (Dokaz B-155), Prilog D, t. 48.

Sto se odnosi na 9,4 / 25,5 x 3.439.325.

Drugo izvie$¢e PwC-a u protutuzbi (Dokaz B-155), Prilog D, t. 49. i dalje, $to predstavija 2.432 / (2.432 + 5392) =
0,3108 x 100%.

Drugo izvjes¢e PwC-a u protutuzbi (Dokaz B-155), Prilog D, t. 56. i dalje
Odgovorna.repliku-na.protutuzbu.(Brodosplit), t..504.; Drugo_izvjeSce PwC-a u protutuzbi {Dokaz B- 155), 1. 195.,

i Prilog D, t. 81.

55



228.

229.

230.

Xiv.

231.

Drustvo Star Clippers potraZzuje zakonske zatezne kamate na dosudene iznose na temelju
¢lanka 1231.-7. francuskog Gradanskog zakonika i ¢lanaka L313-2 i L313-3 Francuskog
monetarnog i financijskog zakonika pocevsi od 19. srpnja 20189. ili bilo kojeg drugog datuma koji
Sud smatra prikladnim do datuma uplate punog iznosa. U skladu s ¢lankom 1231.-7. francuskog
Gradanskog zakonika, zakonske zatezne kamate primjenjuju se od datuma donosenja
arbitraznog pravorijeka, osim ako Sud odluci drugadcije. Brodosplit tvrdi da ne postoje razlozi za
odstupanje od opceg pravila, sto znadi da bi se kamate trebale obracunavati od datuma
arbitraznog pravorijeka.1s2 Sud zakljuéuje da u okolnostima ovog predmeta, prema clanku
1231.-7. francuskog Gradanskog zakonika, kamate se moraju dodijeliti pogevsi od 8. svibnja
2020. godine, na datum kada je drustvo Star Clippers podnijelo protutuzbu u ovoj arbitraZi.isz
Stoga ce, u skladu sa zahtjevom, kamate biti dodijeljene od 8. svibnja 2020. godine.

Dodatak (e) Kontributivni:nemarili:propust ublaZavanja qubitaka?

Navedeni argument obrane temelji se na tvrdnji da je drustvo Star Clippers trebalo izdati
jamstvo. Navedeniargument obrane u nacelu je ve¢ odbacen u t. 181. prethodno u tekstu. U
ovom predmetu navedeno takoder ne prolazi jer je drustvo Star Clippers naveloiss da izdavanje
jamstva u petak popodne ili ¢ak kratkoro¢no nakon vikenda nije bilo moguce, Sto Brodosplit nije
osporio ni na koji drugi nacin osim iznose¢i neutemeljene navode.1ss

Zakljucak

Zaklju¢no, potraZivanja pod tockom (h) bit ¢e dodijeljena u cijelosti za iznos od 1.096.245
EUR, a potraZivanje pod tockom (i) bit ¢e dodijeljeno u iznosu od 4.000.000 EUR, pritom ¢e
oba iznosa biti uvecana za zakonske zatezne kamate na temelju ¢lanka 1231.-7. francuskog
Gradanskog zakonika i clanaka L313-2 i L313-3 francuskog Monetarnog i financijskog zakonika
od 8. svibnja 2020. godine.

Sudska zabrana na temelju ¢lanka 9.1. Ugovora o gradnji broda
Zatrazena mjera glasi kako slijedi:

() NaloZiti drustvu Brodosplit da se suzdrii od:

(i) iznosenja bilo kojih specifikacija, planova i radnih nacrta, tehnickih opisa,
izraluna, rezultata ispitivanja i drugih podataka, informacija i dokumenata
u pogledu projektiranja i gradnje Broda tre¢im stranama bez prethodne
pisane suglasnosti drustva Star Clippers, i

(i) gradnje drugog broda za bilo koju drugu stranu osim drustva Star
Clippers na temelju nacrta koje je dostavilo drustvo Star Clippers;
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Odgovor na repliku na protutuzbu (Brodosplit), t. S07.

Vidjeti, npr., Cour de Cassation 18. sijeCnja 1989., 87.-18.081, Bilten 1989. | Br. 32, p. 21.
Odgovor na repliku i odgovor na protutuzbu (Star Clippers), t. 574.

QOdgovor na repliku na protutuzbu (Brodosplit), t. 509.
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232.

(k) NaloZiti drustvu Brodosplit da drustvu Star Clippers plati neposredno naplativu
kaznu od 25.000.000 EUR za svako potpuno ili djelomicno neispunjenje naloga
iz prethodne tocke (j).

Navedeni zahtjev temelji se na ¢lanku 9.1. Ugovora o gradnji broda, koji glasi kako slijedi:
CLANAK 9.: Pravo vlasnistva
(a) Opci planovi, specifikacije i radni nacrti

9.1 Ugovorne strane zadrZavaju sva prava na specifikacije, planove i radne nacrte,
tehnicke opise, izracune, rezultate ispitivanja i druge podatke, informacije i
dokumente koji se odnose na projektiranje i izgradnju broda u mjeri u kojoj je
predmetna strana posjedovala navedena prava prije izvrSenja ovog ugovora i u
myjeri u kojoj je predmetna strana izradila spomenutu dokumentaciju, izracune
itd., kao sto je prethodno navedeno, u razdoblju do isporuke Broda.

Graditelj se stoga obvezuje da ih neée obznaniti trecim stranama, bez prethodne
pisane suglasnosti Kupca.

Brodograditelj potvrduje da sastavni dio projekta Broda Cine informacije koje su
poslovna tajna Kupca. Brodograditelj je suglasan da nece graditi brod ni za koga
- ~drugog-osim-za Kupca na temelju-nacrta-koje-je-dostavio-Kupac: -

233.

Stajaliste drustva Star Clippers

Drustvo Star Clippers tvrdi da je idejni projekt Broda predstavljen Brodosplitu tek nakon sto je
Brodosplit potpisao Ugovor o povjerljivosti podataka. Sukladno navedenom Ugovoru o
povijerljivosti podataka, koji je i dalje na snazi i proizvodi pravne ucinke, Brodosplit je suglasan da
¢e ,informacije bilo koje vrste koje mu je dostavilo drustvo Star Clippers u svrhu radova koje je
Izvodaé duZan izvrsiti u pogledu Projekta” uvati u tajnosti te se takoder obvezao da ,nece
upotrijebiti povjerljive podatke koje mu je dostavilo drustvo Star Clippers u svrhu izgradnje bilo
kojeg drugog broda za kruina putovanja”.1s6 U svrhu dodatnog osiguranja prakti¢nih znanja koja
predstavljaju poslovnu tajnu, dodan je clanak 9.1. Ugovora o gradnji broda, iz kojeg proizlazi da
je Brodosplit ne smije: (i) otkrivati informacije ili dokumente koji se odnose na projektiranje i
izgradnju Broda trecoj strani bez prethodne pismane suglasnosti drustva Star Clippers; te (ii)
graditi brodove ni za koga drugog osim za drustvo Star Clippers na temelju nacrta koje je
dostavilo drustvo Star Clippers.1s7 Kao Sto je drustvo Star Clippers jasno istaknulo u svom
Odgovoru na repliku i Odgovoru na protutuzbu, ono zahtijeva sudski nalog za izvrSenje
ugovornih obveza drustva Brodosplit; ne pokusava ustanoviti bilo kakvu povredu svojih
vlasnickih prava u ovoj arbitraZi. 1ss
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Odgovor na repliku i:odgox)or na protutuzbu (Star Clippers), t. 626. i Dokaz S-98.
Odgovor na repliku i odgovor na protutuzbu (Star Clippers), t. 629., 631. -636., 646.
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Odgovor na repliku i;odgovor na protutuzbu (Star Clippers), t. 639. — 645.
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234.

235.

236.

237.

Prema stajalistu drustva Star Clippers ¢lanak 9.1. Ugovora o gradnji broda ostao je na snazi
nakon raskida Ugovora o gradnji broda. Ne postoje naznake da je namjera Stranaka bila da
nakon raskida Ugovora o gradnji broda, Brodosplit ima pravo slobodno otkriti sve (povjerljive)
informacije koje se odnose na projektiranje i izgradnju Broda, ukljucujuci podatke koji se
smatraju poslovhom tajnom drustva Star Clippers. Jednako tako, ne postoje naznake da je
namjera Stranaka bila da, nakon raskida Ugovora o gradnji broda, Brodosplitu bude
dopusteno graditi brodove za trece strane na temelju nacrta koje je dostavilo drustvo Star
Clippers.1ss

Star Clippers tvrdi da ima dovoljan pravni interes za pravnu zastitu koju potrazuje. G. Debeljak,
izvr$ni direktor Brodosplita, lansirao je vlastitu liniju brodova za kruina putovanja Tradewind
Voyages, koja je pocela nuditi kruzna putovanja sa Brodom pocCetkom 2021. godine te
namjerava u sljedecih nekoliko godina prosiriti svoju flotu s nekoliko sestrinskih brodova.
Stovie, teza drustva Brodosplit da ga €lanak 9.1. ne obvezuje zbog raskida Ugovora o gradnji
broda ili da projektna dokumentacija drustva Star Clippers nje prikladna za upotrebu za potrebe
novih brodogradevnih projekata temelj je za legitimni interes za pravhom zastitom koja se
potrazuje.160

Drustvo Star Clippers tvrdi da pod(injavanje pridrZavanja ugovornih obveza kazni po nalogu
suda nije istovjetno dogovoru izmedu stranaka. U stvari radi se o uobicajenom i potpuno
legitimnom sredstvu poticanja pridrZavanja ugovornih obveza, te se u ovom predmetu radi o
prikladnom i nuZnom poticaju. Sto se ti¢e iznosa kazne, drustvo Star Clippers tvrdi da je visoki
iznos kazne potreban kako bi se uklonio bilo kakav financijski motiv Brodosplita da upotrijebi ili
dijeli povjerljive podatke drustva Star Clippers, uzimajuci u obzir da projektna dokumentacija
predstavlja znacajnu vrijednost za drustvo Star Clippers.161

StajaliSte drustva Brodosplit,

Brodosplit navodi da ¢lanak 9.1. Ugovora o gradnji broda ne daje neogranic¢ena vlasnicka prava
drustvu Star Clippers na specifikacije, planove, nacrte itd. koji se odnose na projektiranje i
izgradnju Broda. Iz izricite formulacije teksta ¢lanka 9.1. olito je da su prava drustva Star
Clippers, koja su zasticena spomenutom odredbom, ogranicena na vlastite specifikacije, planove
i radne nacrte, tehnicke opise itd. drustva Star Clippers. StoviSe, drustvo Star Clippers dostavilo
je drustvu Brodosplit nepotpune i zastarjele projektne nacrte. Clanak 9.1. Ugovora o gradnji
broda izrijekom ogranitava obveze Brodosplita u odnosu na definirani pojam ,Brod”, tj. putnicki
jedrenjak sa specifikacijama i glavnim karakteristikama koje su opisane u ¢lanku 1. Ugovora.
Zabrana gradnje drugog broda ,na temelju nacrta koje je dostavio Kupac” samo daje do znanja
da Brodosplit ne smije upotrijebiti nijedan projektni dokument koji je dostavilo drustvo Star
Clippers za potrebe izgradnje drugog broda. Upotreba nacrta koje je dostavilo drustvo Star
Clippers u bilo kojem novom brodogradevnom projektu, zapravo bi bilo nemoguce, jer su
navedeni nacrti nepotpuni, zastarjeli i nisu u skladu s trenutno vazeéim pravilima i propisima.iez

160
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Odgovor na repliku i odgovor na protutuzbu (Star Clippers), t. 637.

Odgovor na repliku i odgovor na protutuzbu (Star Clippers), t. 628. — 630.

Odgovor na repliku i odgovor na protutuzbu {Star Clippers), t. 647. — 650.

Odgovor i olitovanje na protutuzbu (Brodosplit), t. 908., 918.; Odgovor na repliku na protutuzbu
{Brodosplit), t. 536. — 551.
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238.

239.

240.

241.

Prema stajaliStu Brodosplita, bez ikakvih naznaka da bi obveze sadrZane u ¢lanku 9.1. Ugovora o
gradnji broda ostale na snazi nakon raskida Ugovora o gradnji broda — $to Ugovor o gradnji
broda ne predvida — namece se zaklju¢ak da obveze iz clanka 9.1. viSe nisu na snazi zbog raskida
Ugovora o gradnji broda.1e3 U stvari, ¢lanak 18.2. Ugovora o gradnji broda, koji predvida da se
Stranke oslobadaju svih obveza u slu¢aju da Ugovor o gradnji broda ne stupi na snagu, ukazuje
na suprotno.isa

Nadalje, buduci da nema razloga vjerovati ni sumnjati da bi drustvo Brodosplit postupilo
protivno ¢lanku 9.1. Ugovora o gradnji broda, drusdtvo Star Clippers nema dovoljan legitimni
interes za protutuzbu.165 Samo postojanje ugovorne obveze samo je po sebi nedovoljno;
potreban je dodatni razlog za podizanje tuibe. Brodosplit tvrdi da drustvo Star Clippers ne pruza
nikakvu razumnu osnovu na temelju koje je moguce pretpostaviti da je on poceo gradnju
sestrinskog broda predmetnog Broda ili pak novog broda na temelju nacrta ili projekta drustva
Star Clippers. Takoder, nema razloga pretpostaviti da Brodosplit gradi ili planira izgraditi
sestrinski brod za tre¢u stranu.166

Naposljetku, Brodosplit tvrdi da je neprihvatljivo izricanje kazne koju Ugovor o gradnji broda
ne predvida u skladu s namjerama i sporazumom stranaka. Stovise, Brodosplit bi se
dobrovoljno pridrzavao navedenog te je traZzena kazna pretjerana, nerazmjerna i
neutemeljena.167

_Zbog navedenih razloga, protutuibene zahtjeve drustva Star Clippers pod totkama (j) i (k)
potrebno je u cijelosti odbiti.

242,

243.

Obrazloienje i odluka Suda

Stajalista stranaka o pravom znacenju ¢lanka 9.1. Ugovora o gradnji broda znatno se razlikuju.
Prema stajaliStu drustva Star Clippers isti od drustva Brodosplit zahtijeva da ne otkriva
informacije ni dokumente koji se odnose na projektiranje i izgradnju Broda tre¢im stranama bez
prethodne pisane suglasnosti drustva Star Clippers i da se suzdrzi od gradnje broda za ikoga
drugoga osim za drustvo Star Clippers na temelju nacrta koje je dostavilo drustvo Star Clippers.
Brodosplit navodi da je njegova obveza cuvanja povijerljivih informacija ogranicena na poslovne
tajne drustva Star Clippers te da je sporazum oko zabrane izgradnje ogranic¢en na Brod, tj. na
putnicki jedrenjak sa specifikacijama i glavnim karakteristikama koje su opisane u ¢lanku 1.
Ugovora o gradnji broda.

Sud ¢e se stoga prvo pozabaviti povijescu sastavljanja i tumacenjem ¢lanka 9.1. Ugovora o
gradnji broda, nakon Cega ce uslijediti analiza je li navedena odredba ostala na snazi nakon
raskida Ugovora o gradnji broda. Nakon toga raspravljat ¢e o nedostatku legitimnog interesa na
koji se poziva Brodosplit i prigovorima Brodosplita na kaznu koja se potrazuje.
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) “Odgovor i oéitovahje né pr;)tutuibu (Brodosplit), t. 914.

Odgovor na repliku na protutuzbu (Brodosplit), t. 526.
Odgovor i oitovanje na protutuzbu (Brodosplit), t. 916.
Odgovor i ofitovanje na protutuzbu (Brodosplit), t. 919. -921.; Odgovor na repliku na protutuzbu

167

(Brodosplit), t. 529. - 534,
Odgovor i ofitovanje na protutuzbu (Brodosplit), t. 930., -934.; Odgovor na repliku na protutuzbu
(Brodosplit), t. 552. — 559.
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Povijest nacrta Ugovora o gradnji broda

244.  Prvi nacrt Ugovora o gradnji broda drustva Star Clippers ¢lankom 7. (Imovina) propisivao je sljedeée u
vezi s Opéim planovima, specifikacijama i radnim nacrtima:1es

7.1  Kupac zadrZava sva prava na specifikacije, planove i radne nacrte, tehnicke opise,
izracune, rezultate ispitivanja i ostale podatke, informacije i dokumente koji se
odnose na projektiranje i izgradnju Broda. Graditelj se stoga obvezuje da ih nece
obznaniti trec¢im stranama bez prethodne pisane suglasnosti Kupca.

Graditelj potvrduje da je rije¢ o zasticenom intelektualnom vlasnistvu Kupca koje
je sastavni dio projekta Broda. Graditelj je suglasan da nece izgraditi drugi slican
Brod za koga drugog osim za Kupca.

245.  Drustvo Brodosplit je 20. rujna 2014. poslalo drugi nacrt Ugovora o gradnji broda u obliku
prijedloga izmjena i dopuna.1ss Clanak 7.1. (ponovno numeriran kao ¢lanak 9.1.) izmijenjen je
kako slijedi:17o

9.1. Kupae Svaka Ugovorna strana zadrZava sva prava na specifikacije, planove i
radne nacrte, tehnicke opise, izracune, rezultate ispitivanja i druge podatke,
informacije i dokumente vezane za projektiranje i izgradnju Broda-_ u iznosu u
kojem je predmetna Ugovorna strana posiedovala takva prava prije izvrSenja
‘ovoq:Uqovora iu.iznosu u: ko;em ie predmetnd Ugovorna'strana :zradlla
_navedenu dakumentacuu izriéune: ltd koo:Sto ie prethodno lzneseno u: ‘roky do.

' sgoruke Broda.

Ocitovanje drustva Brodosplit na predloZzene izmjene bilo je kako slijedi: ,Graditelj predlaZe
pravednu podjelu imovine u smislu da svaka strana posjeduje ono $to donese i/ili stvori u
projektu.”

246. U konacnoj verziji Ugovora o gradnji broda na koju su Stranke pristale, dogovorena je prva
recenica €lanka 7.1. onako kako ju je predlozZilo drustvo Brodosplit, ali su druga i treéa reéenica
ponovno uvrstene.

s Dokazi B-115 i 5-86.

169 Dokaz S-087.
170 Brisanja su prikazana precrtano, a dodatci podcrtano.
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247.

248.

249.

Tumacenje ¢lanka 9.1.

U zapisniku Sud nije utvrdio nijedan konacan dokaz o zajednickoj subjektivnoj namjeri Stranaka
vezane za ¢lanak 9.1. u pregovorima koji su doveli do sklapanja Ugovora o gradnji broda, a
takva zajednicka namjera isto se tako ne moze razabrati iz podnesaka Stranki. Stoga je na Sudu
da procijeni znacenje i podruéje primjene odredbe. Sto se ti¢e standarda koji se primjenjuje,
Sud se poziva na prethodno navedene t. 129-130.

Prvi nacrt ¢lanka 9.1. Ugovora o gradnji broda predvidao je sustav kojim ¢e drustvo Star Clippers
zadrZati sve podatke, informacije i dokumente koji se odnose na projektiranje i izradu Broda.
Drustvo Brodosplit ih stoga ne smije obznaniti tre¢im stranama bez prethodne pisane
suglasnosti drustva Star Clippers. S obzirom da je potvrdilo kako je zasticeno intelektualno
vlasnistvo drustva Star Clippers sastavni dio projekta Broda, drustvo Brodosplit nije smjelo
izgraditi jos jedan sliCan Brod ni za koga drugog osim za Kupca.

Sud istice da postoji neuskladenost izmedu teksta ¢lanka 7.1. u dokumentu koji obje Stranke smatraju
prvim nacrtom kakvog je podnijelo drustvo Star Clippersi71 i teksta ¢lanka 7.1. prije nego 3to ga je
drustvo Brodosplit revidiralo u svom prijedlogu izmjena i dopuna od 19. rujna 2014. (Sto je prema drustvu
Star Clippers prijedlog izmjena i dopuna prvog nacrta).172 Posljednja re¢enica prvog nacrta glasi , Graditelj
je suglasan da nece izgraditi drugi sli¢an Brod za koga drugog osim za Kupca“, dok posljednja re€enica
(koju je drustvo Brodosplit izbrisalo u svom prijedlogu izmjena i dopuna) glasi , Graditelj je suglasan da

‘nede-na osnovu-nacrta-Kupca-izgraditi drugi Brod-za koga-drugog osim za-Kupca®. Stranke-nisu

razjasnile.znacenje_niti_pozadinu_izmjene.iz ,,drugi slican Brod“ u ,na osnovu nacrta Kupca ...

250.

251.

drugi Brod”.

U svom prijedlogu izmjena i dopuna druStvo Brodosplit uvelo je podjelu imovinskih prava u
smislu da ¢e svaka Stranka posjedovati ono $to donese i/ili stvori u projektu, te je predloZilo
brisanje svoje obveze o tajnosti podataka i obveze da ne izgradi drugi Brod. 1z Ugovora o
gradnji broda zakljuenog izmedu Stranaka proizlazi da je drustvo Star Clippers prihvatilo
podjelu imovinskih prava, ali nije prihvatilo brisanje obveza drustva Brodosplit o tajnosti
podataka i neizrgradnji, a drustvo Brodosplit prihvatilo je ponovno uvodenje istog teksta o
obvezi o povjerljivosti podataka i obvezi da se ne izgradi drugi Brod.

Stranke su suglasne da u skladu s ¢lankom 9.1. Ugovora o gradnji broda drustvo Brodosplit ne
smije graditi drugi Brod ni za koga drugog osim za drustvo Star Clippers na osnovu nacrta koji je
dostavilo drustvo Star Clippers, ali nisu suglasne odnosi li se to, kako tvrdi drustvo Star Clippers,
opéenito na zabranu izgradnje bilo kakvog broda na temelju nacrta koje je osiguralo drustvo
Star Clippers i ukljucuje li to, kako tvrdi drustvo Brodosplit, da drustvo Brodosplit ne smije
koristiti bilo koji od projektnih dokumenata koje je osiguralo drustvo Star Clippers za izgradnju
drugog broda.

7

Dokaz B-155 kako se navodi u Odgovoru i ofitovanju na protutuzbu (Brodosplit), t. 75, i Dokaz S-86 kako se navodi

172

u Odgovoru na repliku i'Odgovoru na protutuzbu (Star Clippers), t757.
Dokaz 5-27 kako se navodi u Odgovoru i ofitovanju na protutuzbu (Brodosplit), t. 77 i Dokaz S- 87 kako se navodi u
Odgovoru na repliku i Odgovoru na protutuzbu (Star Clippers), t. 58.
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252.

253.

254.

Sud smatra da tamo gdje se u prvom nacrtu Ugovora o gradnji broda izraz , nece izgraditi drugi
sli¢an Brod” opravdano mogao tumaditi da se ne smije graditi drugi brod sli€an Brodu, navedeno
Sire znacenje, bez daljnjeg obrazloZenja, koje drustvo Star Clippers nije dalo, ne moZe se
protumacditi iz izraza ,na osnovu nacrta Kupca ... nece izradivati drugi Brod”, Navedenu je
formulaciju prema misljenju Suda, drustvo Brodosplit nedvojbeno moglo razumno protumacditi,
pa se stoga mora tumaciti kako drustvo Brodosplit - prema definiciji u prvoj uvodnoj izjavi
Ugovora o gradnji broda - nije smjelo graditi Putnicki jedrenjak sa specifikacijama i glavnim
karakteristikama kako su opisane u ¢lanku 1. Ugovora o gradnji broda na osnovu nacrta kojega
je osiguralo drustvo Star Clippers.

Ugovorena obveza o negradnji ne zabranjuje drustvu Brodosplit izgradnju broda, sve dok se
takav Brod ne temelji na nacrtima koje je pruZilo drustvo Star Clippers. Sud se ne slaze s
drustvom Brodosplit da bi to podrazumijevalo da drustvo Brodosplit ne smije koristiti samo
preliminarne projektne nacrte koje je dostavilo drustvo Star Clippers. Prvo, drustvo Star Clippers
isto je tako isporucilo i detaljne projektne nacrte za jarbole i oputu. Drugo, svodenje ugovorene
zabrane na zabranu koristenja preliminarnih projektnih nacrta drustva Star Clippers lisava
klauzulu svakog znacenja jer je Brod zapravo izgraden koristeci osnovni projekt i detaljne
projektne nacrte koje je drustvo Brodosplit izradilo na osnovu preliminarnih projektnih nacrta
koje je dostavilo drustvo Star Clippers, a ne koristec¢i same navedene preliminarne projektne
nacrte. U prvom nacrtu, gdje je drustvo Star Clippers zadrZalo sva prava na podatke, informacije
i dokumente vezane za projektiranje i izradu Broda, drustvo Brodosplit potvrdilo je kako je
zasti¢eno intelektualno vlasnistvo drustva Star Clippers sastavni dio projekta Broda i obvezuje se
da nece izgraditi drugi slican Brod za trecu stranu. Jezik revidirane verzije prvog nacrta sugerira
da je prilicno apsolutna zabrana gradnje sli¢cnog broda bila donekle opustena jer je drustvu
Brodosplit bilo dopusteno graditi brod sve dok se ne temelji na nacrtima koje je dostavilo
drustvo Star Clippers {$to je prema prethodnoj recenici sastavni dio projekta Broda, Ciji projekt
pripada drustvu Star Clippers prema prvoj recenici klauzule). Prema misljenju Suda navedeno bi
popustanje omogucilo drustvu Brodosplit da gradi sliche brodove, ali na osnovu potpuno novog
projekta. Kad je drustvo Brodosplit pristalo na ponovno uvodenje navedene dvije posljednje
reCenice u ¢lanak 9.1. bez ikakvih izmjena i dopuna nakon uvodenja podjele viasnistva nad
podacima, informacijama i dokumentima koji se odnose na projektiranje i izradu Broda, moralo
je razumno shvatiti da ne moZe vlastite projektne nacrte koristiti za izgradnju drugog Broda,
bududi da se ti nacrti uglavnhom temelje na nacrtima koje je dostavilo drustvo Star Clippers te da
bi drustvo Star Clippers upravo na taj nacin tumacdilo odredbu. Da je drustvo Brodosplit htjelo
svesti podrucje primjene obveze o negradnji u posljednje dvije re¢enice na koristenje nacrta
koje je dostavilo drustvo Star Clippers, trebalo je predloZiti pojasnjenje u tom smislu. U
zapisniku nema dokaza da je to i ucinilo.

Prema misljenju Suda sli¢cna razmatranja primjenjuju se na obvezu o povjerijivosti podataka
drustva Brodosplit. U prvom nacrtu Ugovora o gradnji broda obveza o povjerljivosti podataka
drustva Brodosplit nuZna je posljedica vlasnistva drustva Star Clippers nad podacima,
informacijama i dokumentima koji se odnose na projektiranje i izgradnju Broda. Drustvo
Brodosplit stoga se obvezalo da ,ih” tj. sve podatke, informacije i dokumente koji se odnose na
projektiranje i izgradnju Broda, nece obznaniti tre¢im stranama. Kad je drustvo Brodosplit
pristalo na ponovno uvodenje druge recenice u ¢lanak 9.1. bez ikakvih izmjena i dopuna nakon
uvodenja podjele vlasnistva
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255.

nad podacima, informacijama i dokumentima koji se odnose na projektiranje i izgradnju Broda,
moralo je razumno protumaciti da se ,ih“ koje se obvezalo da nede obznaniti tre¢im stranama i
dalje odnosi na sve podatke, informacije i dokumente koji se ticu projektiranja i izgradnje Broda
te da bi drustvo Star Clippers upravo na taj naéin tumacilo odredbu. Po misljenju Suda navedena
pretpostavka nije opovrgnuta ponovljenim uvrstavanjem rijeci ,stoga®“, isto tako jer u sljedecoj
recenici drustvo Brodosplit izricito potvrduje da zaSticeno intelektualno vlasniStvo drustva Star
Clippers Cini sastavni dio projekta Broda koji je velikim dijelom {osnovnim i izvedbenim
projektom) trebalo izvoditi drustvo Brodosplit pa je time postalo i vlasnistvo drustva Brodosplit.
Drustvo Star Clippers je stoga imalo jasan interes u pogledu kontroliranja povjerljivosti projekta
Broda. Opet, da je drustvo Brodosplit htjelo ograniciti podrucje primjene svoje obveze o
povijerljivosti podataka na prava koja zadrZava drustvo Star Clippers, trebalo je u tu svrhu
predloziti pojasnjenje. U zapisniku nema dokaza da je to i ucinilo.

Ukratko, u skladu s €lankom 9.1. Ugovora o gradnji broda, drustvo Brodosplit se obvezuje da:

(a) nece trec¢im stranama obznaniti specifikacije, planove i radne nacrte, tehnicke opise,
izracune, rezultate ispitivanja i druge podatke, informacije i dokumente vezane za
projektiranje i izgradnju Broda, bez prethodne pisane suglasnosti drustva Star Clippers; i

(b) nece graditi drugi Putnicki jedrenjak na temelju specifikacija i glavnih karakteristika
opisanih u ¢lanku 1. Ugovora o gradnji broda ni za koga drugoga osim za drustvo Star
Clippers i to na osnovu nacrta koje je dostavilo drustvo Star Clippers—~ '

258.

Sud istice kako drustvo Star Clippers u zahtjevu za mjeru (j){i) trazi nalog da se drustvo
Brodosplit suzdrZi od obznanjivanja podataka, informacija i dokumenata koji se odnose na
projektiranje i izgradnju Broda tredim stranama. Drustvo Star Clippers nije pruzilo nikakvo
objasnjenje za navedeno odstupanje od teksta ugovora te ¢e Sud stoga razmotriti zahtjev za
mjeru drustva Star Clippers na temelju teksta Ugovora o gradnji broda.

Sljedece je pitanje ostaju li obveze drustva Brodosplit sukladno €lanku 9.1. Ugovora o gradnji
broda na snazi i nakon raskida Ugovora o gradnji broda.

Clanak 9.1. i raskid Ugovora.o gradnji broda

Sud —tumacedi Ugovor o gradnji broda, u kojem se o tome ne govori — slijedi tvrdnju drustva
Star Clippers da obveze ostaju na snazi i nakon raskida ugovora. Priroda obveza upuduje u tom
smjeru. Ne postoje naznake da su Stranke htjele da drustvo Brodosplit nakon raskida Ugovora o
gradnji broda slobodno i nesmetano otkriva sve (povjerljive) informacije u vezi s projektiranjem i
izgradnjom Broda. Isto tako, ne postoje naznake da su Stranke htjele da drustvu Brodosplit
nakon raskida Ugovora o gradnji broda bude dopusteno graditi brodove za trece strane na
temelju nacrta kojeg je dostavilo drustvo Star Clippers.
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258.

260.

261.

262.

263.

Jos jedna naznaka to potvrduje. Stranke su 1. travnja 2014. sklopile Ugovor o povjerljivosti u vezi
»Ppovjerljivih podataka“ 5sto podrazumijeva ,podatke bilo koje vrste koje drustvo Star Clippers
otkriva za potrebe radova koje drustvo [Brodosplit] izvodi u vezi Projekta“.173 U ovome se
Ugovoru, kaji je naknadno zamijenjen ¢lankom 9.1. Ugovora o gradnji broda,17a navodi (€lanak

l11.) kako se drustvo Brodosplit obvezuje da nece koristiti nikakve povjerljive podatke koje je
dostavilo drustvo Star Clippers u svrhu izgradnje bilo kakvog drugog putnickog jedrenjaka te
(¢lanak IV.) da ¢e obveze navedene u Ugovoru biti na snazi deset godina od potpisivanja istog.
Time je vjerojatno da su Stranke htjele da predmetne obveze iz ¢lanka 9.1. ostanu na snazi
nakon prestanka Ugovora o gradnji broda.

Sud smatra neuvjerljivom argumentaciju drustva Brodosplit da je daljnja primjena ¢lanka 9.1. u
slu¢aju raskida Ugovora neopravdana, jer u protivhom drustvo Brodosplit ne bi primilo nikakvu
naknadu za ogranicenje izgradnje novih brodova za druge stranke. Kako drustvo Star Clippers s
pravom istice, da odredba nije usvojena, drustvo Brodosplit bi smjelo koristiti zasti¢eno znanje i
iskustvo drustva Star Clippers za izgradnju brodova bez ikakve naknade. Sud isto tako smatra
neuvjerljivim pozivanje drustva Brodosplit na ¢lanak 18.2. Ugovora o gradnji broda. Time $to
Ugovor postaje niStavan ako prethodne pretpostavke nisu ispunjene, i ako su time Stranke
oslobodene svih obveza, nema nikakvog utjecaja na interes drustva Star Clippers da zastiti svoje
intelektualno viasnistvo nakon 3to je drustvu Brodosplit dozvolilo pristup istome sukladno
Ugovoru o gradnji broda koji je stupio na snagu.

Prema tome, Sud drZi da obveze drustva Brodosplit prema ¢lanku 9.1. Ugovora o gradnji
broda ostaju na snazi i nakon raskida Ugovora o gradnji broda.

Legitimni interes

Sto se tice zahtjeva da drustvo Star Clippers mora imati legitimni interes u pogledu svojih
zahtjeva u vezi s ¢clankom 9.1. Ugovora o gradnji broda, Sud smatra neuvjerljivom
argumentaciju obrane drusStva Brodosplit da tvrdnja drustva Star Clippers predstavlja puku
potvrdu sadrZaja ¢lanka 9.1. Ugovora o gradnji broda i da nema potrebe za takvom potvrdom
s obzirom na to da je drustvo Brodosplit uvijek ispunjavalo i uvijek ¢e ispunjavati navedenu
odredbu.

Drustvo Brodosplit zamjera drustvu Star Clippers da nisu argumentirali razlog zasto vjeruju da ¢e
drustvo Brodosplit prekrsiti svoje obveze iz ¢lanka 9.1. Ugovora o gradnji broda, pri ¢emu
drustvo Brodosplit vlastitu argumentaciju istovremeno svodi na puko poricanje bez davanja
podataka o svojim postupcima i namjerama. Nije poreklo da je poloZilo kobilicu za sli¢an novi
brod. Nije poreklo da je g. Debeljak pokrenuo vlastitu agenciju za krstarenje Tradewind Voyages
kako bi upravljao Brodom. | sama agencija Tradewind Voyages najavila je da u svojoj knjizi narudzbi
ima tri sli¢na broda.17s StoviSe, drustvo Brodosplit zagovara uZe tumacenje svojih obveza o povjerljivosti
i negradnji od stajaliSta drustva Star Clippers (i tumaéenja Suda iznad).
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* Dokaz $-98.

Odgovor na repliku na protutuzbu (Brodosplit), t. 540:
Dokaz S-104.
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264.

265.

266.

S obzirom na navedene okolnosti, Sud smatra da drustvo Star Clippers u dovoljnoj mjeri ima
interes u svojim tuzbenim zahtjevima u vezi s ¢lankom 9.1. Ugovora o gradnji broda.

Kazna

Sud ne prihvaca argument drustva Brodosplit da je izricanje kazne za slucaj neizvrSavanja
ugovorne obveze neopravdano jer bi to predstavljalo odstupanje od Ugovora o gradnji broda.
Clankom 1056. NZPP-a ovlast sudova iz ¢lanka 611.a istog zakona za izricanje kazne zbog
nepridriavanja obveza daje se arbitrainim sudovima. Rijec je o dopunskom nalogu da se izvrsi
pritisak na duZnika da se pridrZava naloga izreCenog pravorijekom arbitraznog suda. Sud
utvrduje da su u datim okolnostima i s obzirom na interese drustva Star Clippers, te uzimajudi u
obzir jamstvo drustva Brodosplit o dobrovoljnom pridrzavanju, kazne koje je zatrazZilo drustvo
Star Clippers razumne.

Zakljucak
Sud nalaZe sljedece mjere u vezi s ¢lankom 9.1. Ugovora o gradnji broda::
Sud:

) nalaZe drustvu Brodosplit da se suzdrii od:

" (i) " obznanjivanja bilo kojih specifikacija, planova i radnih nacrta,

XV.

267.

tehnickih-opisa;izracuna;-rezultata-ispitivanja-i-drugih-podataka;
informacija i dokumenata u pogledu projektiranja i gradnje Broda
trecim stranama bez prethodne pisane suglasnosti drustva Star
Clippers; i

(ii): gradnje drugog Putnickog jedrenjaka na temelju specifikacija i glavnih

o karakteristika opisanih u ¢lanku 1. Ugovora o gradnji broda za nekog
drugoga osim za drustvo Star Clippers i to na osnovu nacrta koje je
dostavilo drustvo Star Clippers;

(k) nalaZe drustvu Brodosplit da plati drustvu Star Clippers neposredno naplativu kaznu
o uiznosu od
25.000.000 EUR za svako potpuno ili djelomicno neispunjenje naloga navedenog
podiz prethodne tocke (j).

Uvjetni tuzbeni zahtjev za naknadu materijala i opreme Kupca
ZatraZena mjera glasi kako slijedi:

() U sluéaju da Sud odbaci mjere koje je zatraZilo drustvo Star Clippers pod (b),
naloZiti drustvu Brodosplit da plati 7.846.338 EUR uvecano za zakonske kamate
na temelju élanka 6:119 DCC-a od 25. lipnja 2018. ili bilo kojeg drugog datuma

koji sud smatra prikladnim sve do datuma pune isplate.
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268.

269.

270.

271.

272.

Zahtjev za mjeru drustva Star Clippers temelji se na Sesnaest toc¢aka tuzbenog zahtjeva
navedenih u t. 381. njihovog Odgovora na tuzbu i Protutuzbu. Od toga brojevi 3-14 pripadaju 2.
skupini Materijala i opreme Kupca, koja prema ¢lanku 8.1. nije uklju¢ena u Ugovornu cijenu.
Drustvo Brodosplit priznaje da mora platiti predmete, iako ne prihvacda iznose odredenog broja tih
predmeta.176 To Ce se raspraviti u t. 272 u nastavku.

Tocke 1, 2, 151 16 odnose se na (1) troskove projektiranja, (2) radne nacrte, (15) upravljanje projektom i
nadzor nad projektom na licu mjesta i (16) troskove servisera tijekom pokretanja, pokusa i ispitivanja, i s
obzirom na navedeno Sud odlucuje na sljedeci natin:

Troskovi u Troskoviu

Opis EUR EUR
potraZivani| _dodijeljeni .

1. | Tro3kovi projekta

2. | Radni nacrti za jarbole i oputu ,
_15. | Upravljanje projektom na licu mjesta |
16. | Troskovi servisera tijekom
.| pokretanja, pokusa i ispitivanja, .
| UKUPNO . © 1992391 O

0

Za nadoknadu navedenih troskova, koja nije predvidena ugovorom ukoliko prelaze ogranicenja
1. skupine Materijala i opreme Kupca (za koju je drustvo Brodosplit bilo obvezno platiti 7
milijuna EUR u Cetiri obrokai77), drustvo Star Clippers oslanja se na ¢lanke 6:272 DCC-a
(vrijednost ¢inidba koje nisu dospjele) i 6:211 DCC-a (neopravdano bogacenje). Drustvo
Brodosplit osporava obvezu placanja naknade drustvu Star Clippers prema navedenim to¢kama
tuzbenog zahtjeva.

Sud prihvacéa navedenu obranu. Ugovor o gradnji broda sloZeni je ugovor sklopljen izmedu
komercijalnih stranki podjednake ekonomske teZine i strucnosti, uz pomoc stru¢nog pravnog
savjetnika. Ugovor sadrZi preciznu raspodjelu troskova koje snose odgovarajuce Stranke u vezi s
Materijalom i opremom Kupca. SadrZi i detaljna pravila o osnovama za raskid i financijskim
posljedicama raskida. Troskovi koje drustvo Star Clippers potrazuje prema tockama 1, 2, 15i 16
nisu od vrste ili prirode koji bi zahtijevali poseban tretman na temelju (neobvezujudih)
zakonskih odredbi koje bi dovele do izmjene ugovornih propisa izmedu Stranaka.

Sud ¢e sada ukratko raspraviti o ostalim tockama tuzbenog zahtjeva na temelju priloga u t. 669.
Odgovora na repliku i O¢itovanje na protutuZzbu drustva Star Clippers, u odnosu na koje Sud
donosi sljedecu odluku:

176
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" Odgovor i ogitovanje na protutuzbu, t. 942.

Clanak 8.1. Ugovora o gradnji broda.




Troskovi u

Opis " TroSkovi u
EUR EUR
: potraZivani dodijeljeni
'3. | 1zgradnja jarbola, krizeva i oputa od strane 3.421.984 | 3.421.984
{4. | Nepomiéna i pomi¢na oputa 1.197.373 1.197.373
| priprema i montaza, ostala opremaii
radovi od strane Choren
15. | Vitlaza podizanje, vitla za spuitanjei -~ 247.153 | 247153
kontrolne kutije. . , e e
| 6. | Jedra, sustav upravljanja jedrima, hidraulicni 450.884 450.884
sustav jedara
7. | Dekorativna umjetnicka djela, slike,  21.865 21.865
umjetnicki komadi
‘8. | Cetiri sportska amca 378.017 378.017
9. | Ulja.za podmazivanje i 83573,  2.600
10. | Cetiri splavi za spaSavanje, jedna splav za 22.572 22.572
vjezbanje i Cetiri
kolijevke
1 11._| MreZa za kosnik (uklju¢ujuéi prijevoz) ~ 5.800 5,800
_[12. | Sustav LRIT i SASS . 1.816 1816|
| 13. | Oprema za deterdZent i doziranje 17.285 17.285
|"147"| Pumpe za doziranje EVA 5625 576257
T Tokuno e 5853047 T

Pod 3.

Prema druStvu Brodospliti7s drustvo Star Clippers priznaje da zapravo nije pretrpjelo troSkove u
iznosu od _

3.421.984 EUR jer i dalje duguje iznos od 1.000.000 EUR drustvu BSO sukladno Ugovoru o
nabavi. Do danas, drustvo Star Clippers je - prema vlastitoj tvrdnji pretrpjelo samo troskove u
iznosu od '

2.421.984 EUR. Drustvo Star Clippers, medutim, najavljuje da ¢e drustvu BSO platiti preostalu
ratu od 1.000.000 EUR sukladno Ugovoru o nabavi ako Sud u ovom arbitraznom postupku
utvrdi da je drustvo Brodosplit pravovaljano raskinulo Ugovor o gradnji broda. S obzirom na
to, drustvo Brodosplit je suglasno s izraCunom drustva Star Clippersa za ovu tocku. Nije bilo
daljnje rasprave o navedenoj tocki. Sud pretpostavlja da ¢e drustvo Star Clippers isto tako
platiti nepodmirenu ratu od 1.000.000 EUR drustvu BSO u slu¢aju (utvrdenom ovom
Presudom) da je drustvo Star Clippers pravovaljano raskinulo Ugovor o gradnji broda.
Dosuduje se potraZivanje za navedeni iznos.

Pod 4.

Tvrdnje drustva Star Clippersi7s Sud smatra uvjerljivima (umjesto reakcija druStva Brodosplitiso).
Dosuduje se potraZivanje za navedeniiznos.
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Odgo‘vori ocitovanje na protutuzbu (Brodospli), t. 969.
Odgovor na repliku i Ocitovanje na protutuzbu (Star Clippers), t. 681 i dalje
Odgovor na repliku na protutuzbu (Brodosplit), t. 602 i dalje



Pod 5.

Nije bilo rasprave o navedenoj tocki. Dosuduje se potraZivanje za navedeni iznos..

Pod 6.

Tvrdnje drustva Star Clippersis1 drustvo Brodosplit nije u dovoljnoj mjeri osporilo, a njihova bi
procjena dovela do iznosa od 368.879 EUR.182 Dosuduje se potraZivanje za navedeni iznos.

{?od 7.

Navedeni iznos nije sporan medu Strankama. Dosuduje se potraZivanje za navedeni iznos.

Pod 8.

Nije bilo rasprave o navedenoj tocki. Dosuduje se potraZivanje za navedeni iznos.

Pod 9.

Predmetno ¢e se potraZivanje dosuditi samo u iznosu od 2.600 EUR, na temelju prepiske
elektronicke poste na koju se poziva drustvo Brodosplit.is3 Sud protuargument drustva Star
Clippersigs smatra neuvjerljivim.

Pod 10..

Sud razumije da je drustvo Star Clippers unajmilo splavi za spasavanje kao zamjenu za jeftinije
kineske splavi za spasavanje koje je drustvo Brodosplit htjelo isporuditi. Drustvo Brodosplit tvrdi
da ¢e vratiti opremu dobavljacu Servitec, zbog Cega drustvo Star Clippers ne bi imalo troskova u
odnosu na navedne predmete.1ss Buduéi da drustvo Brodosplit nije izjavilo da splavi za
spaavanje nisu montirane na Brodu i drustvo Brodosplit nije objasnilo kako namjerava vratiti
predmete kojih nije zakonski vlasnik niti kako namjerava osigurati da zakonski vliasnik broda
predmete vrati, drustvo Star Clippers morat ¢e nadoknaditi drustvu Servitec vrijednost tih
predmeta. Buduéi da drustvo Brodosplit nije osporilo dodijeljenu vrijednost od 22.572 EUR,
navedeni Ce iznos biti dosuden.

Pod11.

Nije bilo rasprave o navedenoj tocki. Dosuduje se potraZivanje za navedeni iznos..

Pod 12..

Zakasnjeli prigovor drustva Brodosplit u Odgovoru na repliku na protutuzbu, t. 614, da se na

temelju primjenjivog tecaja iznos potraZivanja treba smanjiti s 1.816 EUR na 1.478 EUR, odbija se.

Stvarni tecaj primjenjiv na placanja drustva Star Clipper izrazen u GBP nije

181
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184
185

Odgovor na repliku i O¢itovanje na protutuzbu (Star Clippers), t. 684 i dalje

Odgovor i ofitovanje na protutuzbu (Brodosplit), t. 974 i dalje
Odgovor i oitovanje na protutuzbu (Brodosplit), t. 977.

Odgovor na repliku i Ocitovanje na protutuzbu (Star Clippers), t. 691.
Odgovor na repliku i Ocitovanje na protutuzbu (Star Clippers), t. 613.



nuzno jednak deviznom tecaju GBP/EUR Europske sredisnje banke na dan 16. oZujka
2018., kako je pretpostavilo drustvo PwC.186 Stoga Ce se traZeni iznos dosuditi.

Pod 13.

Drustvo Brodosplit priznaje da je njihova obrana u Odgovoru i ofitovanju na protutuzbu bila
neto¢na.1s7 Zakasnjela nova obrana u Odgovoru na repliku na protutuzbu, t. 616.- 617., da su
troskovi ograniteni na 7.258 EUR, nije uspjelo uvjeriti Sud u svjetlu faktura koje je drustvo Star
Clippers podnijelo u prilog svom tuzbenom zahtjevu. Dosuduje se potraZivanje u skladu sa
zahtjevom.

Pod 14..

Nije bilo rasprave o navedenoj tocki. Dosudit ¢e se potraZivanje na navedeni iznos.

Drustvo Brodosplit tvrdiiss da ne mora platiti brojne predmete s prethodnog popisa, jer je
drustvo Star Clippers ve¢ dobilo naknadu od SPV Flying Clipper. To se odnosi na ugovor od 20.
ozujka 2019. kojime je drustvo Star Clippers prodalo i prenijelo odredenu opremu broda,
zajedno sa svim pripadajucim priborom i nacrtima, svom povezanom drustvu SPV F Clipper.
Navedenu je tvrdnju drustvo Star Clippers uvjerljivo osporilo.1ss Slijedom toga, Sud odbija tu

DrustvoStar Clippers traZi-da-iznos koji-Sud-dosudi-bude uveéan-za-zakonske-kamate-na - --
temelju-¢lanka-6:119.DCC-a-0d-25.-lipnja-2019..do-datuma.pune.isplate..Drustvo_Brodosplit tvrdi

da je drustvo Star Clippers ometalo pokusaje drustva Brodosplit da plati naknadu za Materijale i
opremu Kupca i stoga postupanje drustva Star Clippers predstavlja neispunjenje obveza od strane
vjerovnika u vezi s njihovim tuzbenim zahtjevom (&lanak 6:58 DCC-a) i nikakva se zakonska kamata ne
primjenjuje.190 Sud utvrduje da je ve¢ u travnju 2019. drustvo Brodosplit bilo upoznato s uvjetima
kupoprodajnog ugovora od 20. oZujka 2019. godine kojim je drustvo Star Clippers prodalo Materijale i
opremu Kupca drustvu SPV F Clipper, ukljucujuéi specifikaciju i procjenu razliCite opreme.191 Drustvo
Brodosplit je na temelju navedenog dokumenta zakljucilo da vrijednost Materijala i opreme Kupca
iznosi 6.638.700 EUR.192 U Odgovoru i oCitovanju na protutuZbu drustvo Brodosplit tvrdi da duguje
5.387.876 za materijale i opremu Kupca.1s3 Drustvo Brodosplit nije podmirilo nijedan od
navedenih iznosa. U navedenim okolnostima Sud odbija obranu drustva Brodosplit o
neispunjavanju obveza vjerovnika i dodijelit ¢e zakonske kamate u skladu sa zahtjevom od 25.

Drugo izvjeS¢e o protutuzbi tvrtke PwC (Dokaz B-155), Dodatak F, br. 7 {1).
Odgovor na repliku na protutuzbu (Brodosplit), t. 615.

273.
obranu.
- - 274
lipnja 2019.
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130

Odgovor i ofitovanje na protutuzbu (Brodosplit), t. 953.
Odgovor na repliku i Oc¢itovanje na protutuzbu (Star Clippers), t. 666.
.Odgovor i olitovanje na protutuzbu (Brodosplit), t. 993 i dalje te Odgovor na repliku na protutuzbu

191
192

193

Brodosplit), t. 708'i dalje
Tuzba (Brodosplit), t. 168.
Tuzba (Brodosplit), t. 378.
Odgovor i oCitovanje na protutuzbu (Brodosplit), t. 961.




275.

XVI.

276.

Zakljucak

Zakljucak je da ce, kako je ispunjen uvjet na kojem se temelji protutuzba, Sud naloZiti drustvu
Brodosplit da plati 5.772.974 EUR, sto Ce se uvedati za zakonske kamate na temelju ¢lanka
6:119 DCC-a od 25. lipnja 2019. sve do datuma potpune uplate.

Zakljucak

Sud donosi sljededi zakljucak u vezi sa tuzbenim zahtjevima koje su podnijele Stranke:

(a) Zahtjevi koje je zatrazilo drustvo Brodosplit bit ¢e odbijeni.194

{(b) Zahtjevi koje je zatraZilo drustvo Star Clippers pod (b), (c), (d), (e} i (m) bit ¢e odbijeni.1ss
(c) Zahtjevi koje je zatrazilo drustvo Star Clippers pod (a) bit ¢e dosudeni.1gss

(d) Zahtjev za mjeru drustva Star Clippers pod (f} i (g) dosudit ¢e se u smislu da ¢e gubitak
nastao do 15. oZujka 2020. biti procijenjen po stopi od 6,5% godidnje, kako tvrdi drustvo
Star Clippers, i za preostalo razdoblje po stopi od 3,0% godisnje.197

(e) Tuzbeni zahtjev drustva Star Clippers pod (h} dosudit ¢e se u cijelosti za 1.096.245 EUR,
a njihov zahtjev pod (i) dosudit ¢e se za 4.000.000 EUR, oba iznosa uvecavaju se za
zakonsku kamatu na temelju ¢lanka 1231-7 francuskog Gradanskog zakonika i ¢lanaka
1313-2i L313-3 francuskog Monetarnog i financijskog zakonika od 8. svibnja 2020. sve
do datuma potpune isplate.198

{f) Zahtjevi koje je zatraZilo drustvo Star Clippers pod (j) i (k) bit ¢e dosudeni kako slijedi:199
Sud:
() nalaZe drustvu Brodosplit da se suzdrZi od::

(i) obznanjivanja bilo kojih specifikacija, planova i radnih nacrta,
tehnickih opisa, izracuna, rezultata ispitivanja i drugih podataka,
informacija i dokumenata u pogledu projektiranja i gradnje Broda trecim
stranama bez prethodne pisane suglasnosti drustva Star Clippers; i

{ii) gradnje drugog Putnickog jedrenjaka na temelju specifikacija i
glavnih karakteristika opisanih u ¢lanku 1. Ugovora

194
195
196
197
198
199

Vidjeti t. 163. ovog Pravorijeka.
Vidjeti t. 163. ovog Pravorijeka.
Vidjeti t. 163. ovog Pravorijeka.
Vidjeti t. 182. ovog Pravorijeka.
Vidjeti t. 230. ovog Pravorijeka:
Vidjeti t. 266. ovog Pravorijeka.
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XVIL.

277.

278.

o gradnji broda za nekog drugoga osim za drustvo Star Clippers i to na
osnovu nacrta koje je dostavilo drustvo Star Clippers;

(k). nalaze drustvu Brodosplit da plati drustvu Star Clippers neposredno
o naplativu kaznu u iznosu od
25.000.000 EUR za svako potpuno ili djelomicno neispunjenje naloga
navedenog podiz prethodne tocke (j).

(8) Zahtjevi koje traZi drustvo Star Clippers pod (1) bit ¢e dosudeni izdavanjem naloga
drustvu Brodosplit da plati drustvu Star Clippers 5.772.974 EUR, $to e se uvecati za
zakonske kamate na temelju élanka 6:119 DCC-a od 25. lipnja 2019. do datuma pune
isplate.200

Troskovi

Prema ¢lanku 7.1. ArbitraZnih pravila UNUM-a, arbitraZni troskovi sastoje se od upravnih
troskova, naknada i isplata arbitra i ostalih troSkova.

Sud utvrduje arbitraine troskove u iznosu od 584.705,50 EUR, i to kako slijedi:

(a) Upravni troskovi UNUM-a (fiksni) EUR 1.900.00

(b) Upravni_troskovi UNUM-a (fleksibilni) EUR  19.910.00

279.

280.

281.

(c) Troskovi rasprava EUR  32.513.50
(d) Naknade za arbitre EUR 529.500.00
(e) Troskovi arbitara EUR 882.00

Clankom 7.10. Arbitraznih pravila UNUM-a predvida se da se neuspje$noj stranci moze naloZiti
placanje arbitraznih troskova i da ako je vide stranaka djelomice neuspjedno, moZe im se naloziti
placanje dijela arbitraZnih troSkova za koje arbitri smatraju da su opravdani.

S obzirom na to da su svi tuzbeni zahtjevi drustva Brodosplit odbijeni, a zahtjevi drustva Star
Clippers za privremenim mjerama samo su djelomicno uspjesni, a protutuzbe samo
djelomi¢no dosudene, Sud smatra da je opravdano da drustvo Brodosplit snosi 2/3 troskova
arbitraZe, a drustvo Star Clippers 1/3 istih.

Drustva Brodosplit i Star Clippers platili su UNUM-u svaki po 950,00 EUR za upravne trodkove i
297.800 EUR kao polog.201 U skladu s &lankom 7.9. Arbitraznih pravila UNUM-a, Stranke su
odgovorne UNUM-u i arbitrima za arbitrazne troSkove proporcionalno polozima koje su
navedene Stranke uplatile ili trebaju uplatiti. Troskovi arbitraze do iznosa od 298.750,00 EUR
podmirit ¢e se stoga pologom kojeg je drustvo Brodosplit uplatilo UNUM-u, a preostali

200
201

Upravni troskovi koje je dugovalo drutvo Star Clippers naplaceni su njihovom odvjetniku, ukljuujuci PDV, ali
njegov je klijent morao je snositi taj iznos bez PDV-a, a sam odvjetnik moZe podmiriti PDV.
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282.

283.

284.

XVIIl.

285.

troSkovi arbitraze (285.955,50 EUR) podmirit ¢e se putem pologa kojeg je drustvo Star Clippers
uplatilo UNUM-u, a preostali saldo pologa drustva Star Clippers (12.294,50 EUR) UNUM (ce vratiti
drustvu Star Clippers. Buduci da drustvo Brodosplit mora snositi 2/3 troSkova arbitraze, tj.
389.804,00 EUR, Sud ¢e naloZiti drustvu Brodosplit da drustvu Star Clippers isplati 91.054,00
EUR.202

Clankom 7.12. Arbitraznih pravila UNUM-a predvida se da se neuspje$noj ili djelomicno
neuspjesnoj stranci mozZe naloZiti da plati dio troskova druge stranke ili stranaka povezanih s
arbitrazom koje arbitri smatraju opravdanim, naime troskove pravne i druge pomodi, te drugi
opravdani troskovi nastali u vezi s arbitraZzom, te da se doti¢noj stranci moze naloZiti da te
troSkove plati samo djelomicno, na isti nacin kao $to joj se moZe naloZiti i placanje samo
djelomicnih arbitraznih troskova.

Drustvo Star Clippers utvrdilo je svoje troSkove pravne i druge pomo¢i na 1.816.957,57 EUR, koji
se sastoje od troskova vjeStaka (424.058,20 EUR), pravnih troskova (1.387.439,09 EUR) i
troskova svjedoka (5.460,28 EUR). Drustvo Brodosplit navedenu specifikaciju drustva Star
Clippers nije komentiralo. Isto tako, s obzirom na troskove podnesene za pravnu i drugu pomo¢
drustva Brodosplit (otprilike 2,6 milijuna EUR), Sud smatra da su trokovi pravne i druge pomo¢i
drustva Star Clippers opravdani. S obzirom nato da su protutuZbe drustva Star Clippers samo
djelomi¢no dosudene, Sud smatra da je opravdano naloZiti drustvu Brodosplit da plati 2/3
troskova drustva Star Clippers u iznosu od (zaokruZeno na)

1.211.305,00 EUR.

Drustvo Star Clippers zatraZilo je da se svi dosudeni troSkovi i izdaci uvecaju za zakonsku kamatu
koja se racuna 14 dana nakon dana donosenja pravorijeka do datuma potpune isplate, Sto
drustvo Brodosplit nije osporilo. U skladu s time, Sud ¢e uveéati dosudene iznose za zakonsku
kamatu od 2. oZujka 2021. sve do datuma potpune isplate.

lzreka
IZ PRETHODNO NAVEDENIH RAZLOGA, Sud odlucuje kako slijedi u skladu s pravilima zakona:
(1) Svi zahtjevi koje je zatrazilo drustvo Brodosplit se odbijaju;

(2) Sud nalaZe drustvu Brodosplit da plati drustvu Star Clippers, kao naknadu za zapljenu
bankovnih racuna drustva Star Clippers otvorenih u banci ABN AMRO, sloZene kamate
na glavnice od 16.649.266,01 EUR, 461.946,15 USD i 965.314,97 GBP po godisnjoj
kamatnoj stopi od 6,5% od 3. lipnja 2019. do 15. oZujka 2020., a nakon tog datuma uz
godiSnju kamatnu stopu od 3,0% sve do datuma potpune isplate;

(3) Sud nalaZe drustvu Brodosplit da plati drustvu Star Clippers, kao naknadu za zapljenu
bankovnih racuna drustva Star Clippers otvorenih u banci ABN AMRO, sloZene kamate
na glavnice od 238.236,26 EUR i 23.699,13 USD po godi$njoj kamatnoj stopi od

202

Dvije trecine arbitraznih troskova iznosi 389.803,67 EUR, minus saldo drustva Brodosplit kod UNUM-a u iznosu od
298.750,00 EUR jednako je (zaokruzeno) 91.054,00 EUR.
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(4)

(5)

(6)

(7)

(8)

(9)

(10)

6,5% od 28. lipnja 2019. do 15. oZujka 2020., a nakon tog datuma uz godiSnju
kamatnu stopu od 3,0% sve do datuma potpune isplate;

Sud nalaZe drustvu Brodosplit da plati drustvu Star Clippers 1.096.245,00 EUR kao
naknadu troskova koje je drustvo Star Clippers snosilo zbog pokusaja priviemenog
zaustavljanja broda Royal Clipper, uvecano za zakonske kamate na temelju €lanka 1231-
7 francuskog Gradanskog zakonika i €lanaka L313-2 i L313-3 francuskog Monetarnog i
financijskog zakonika od 8. svibnja 2020. sve do datuma potpune isplate;

Sud nalaze drustvu Brodosplit da plati drustvu Star Clippers 4.000.000,00 EUR kao
naknadu za $tetu koju je drustvo Star Clippers pretrpjelo zbog pokusaja privremenog
zaustavljanja broda Royal Clipper, uvec¢ano za zakonske kamate na temelju ¢lanka 1231-
7 francuskog Gradanskog zakonika i ¢lanaka L313-2 i L313-3 francuskog Monetarnog i
financijskog zakonika od 8. svibnja 2020. sve do datuma potpune isplate;

Sud nalaZe drustvu Brodosplit da se suzdrZi od:

0 obznanjivanja bilo kojih specifikacija, planova i radnih nacrta, tehnickih opisa,
izracuna, rezultata ispitivanja i drugih podataka, informacija i dokumenata u
pogledu projektiranja i gradnje Broda tre¢im stranama bez prethodne pisane

(ii)——gradnje-drugog-Putnitkog jedrenjaka.na.temelju.specifikacija_i glavnih

karakteristika opisanih u &anku 1. Ugovora o gradniji broda za nekog drugoga
osim za drustvo Star Clippers i to na osnovu nacrta koje je dostavilo drustvo Star
Clippers;

Sud nalaZe drustvu Brodosplit da plati drustvu Star Clippers neposredno naplativu
kaznu u iznosu od 25.000.000,00 EUR za svako cjelovito ili djelomiéno neizvrienje naloga
navedenog iznad pod (6).

Sud nalaZe drustvu Brodosplit da plati drustvu Star Clippers iznos od 5.772.974,00 EUR
uvecano za zakonske kamate na temelju &lanka 6:119 DCC-a od 25. lipnja 2019. sve do
datuma pune isplate;

Sud utvrduje da drustvo Brodosplit snosi 2/3, a drustvo Star Clippers snosi 1/3 arbitraznih
troskova u iznosu od 584.705,50 EUR i nalaZe drustvu Brodosplit da plati drudtvu Star
Clippers 91.054,00 EUR na ime arbitraznih troskova uvecano za zakonske kamate od 2. oZujka
2021. sve do datuma potpune isplate;

Sud nalaZe drustvu Brodosplit da plati drustvu Star Clippers 1.211.305,00 EUR na ime
pravnih i drugih troskova drustva Star Clippers uvecano za zakonske kamate od 2. oZujka
2021. sve do datuma potpune isplate; i

(11)

Sud odbija sve ostale zahtjeve koje su Stranke zatrazile
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UNUM Arbitraza 16.009
Mjesto odrZavanja arbitraZinog postupka: Rotterdam, Nizozemska
Datum: 15. veljace 2021.

Prof. C.J.M. Klaassen

/potpis neitljiv/

G. W.H. van Baren

/potpis necitljiv/

Prof. A.S. Hartkamp

/potpis necitljiv/
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Ja,Marua Gali¢, stalni sudski tumaé za engleski i francuski jezik, imenovana rjesenjem predsjednika Zupanijskog
suda u Zagrebu broj 4 5u-873/2020 od 10. studenoga 2020. potvrdujem da gornji prijevod potpuno odgovara
izvorniku sastavljenom na engleskom i francuskom jeziku.

U Zagrebu, 11. oZujka 2021
Br. 73-2021




7 " Broj QV-053/2021
: Ja, SNJEZANA CIMIC, stalna sudska tumatica za nizozemski jezlk, ponovno Imenovene Rjedenjem preds/ednika

Zupanijskog suda u Velikoj Gorici, broj 4 Su-743/2019-5 od 24. sije&nja 2020. g., potvrdujem da gornjl prijevod potpuno
odgovara izvoriku sastavijenom na nizozemskom jeziku.
Jablanovec, 11. oZujka 2021. Snje2ana Cimlo
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ils Addendum to the final award dated 15 February 2021 is issued by Prof. C.J.M. Klaassen, residing at
ljmegen, the Netherlands, Mr W.H. van Baren, residing at Amsterdam, the Netherlands, and Prof. AS.
- Hartkamp, residing at The Hague, the Netherlands, as the Tribunal in UNUM Arbitration 15.006.

Introduction

On 15 February 2021, the Tribunal rendered a final award in UNUM Arbitration 19.006 between
Brodogradevna Industrija Split, dioni¢ko drustvo, and Star Clippers Ltd (the “Final Award”).1

On 24 February 2021, Star Clippers requested the Tribunal to correct two spelling mistakes in
the Final Award in that in the Final Award: (i) the full name of Brodosplit is referred to as
“Brodograbevna” instead of “Brodogradevna”; and {ii) the address of Brodosplit is referred to as
"Put Supuvla 21" instead of "Put Supavia 21".

On 25 February 2021, the Tribunal sent the request to Brodosplit and requested the Parties to
provide comments on the matter by 16:00 hrs. CET on 26 February 2021.

Within the time limit granted, the Tribunal did not receive any comments from the Parties,

Considerations

In para. 12 of the Final Award, the Tribunal determined that the Arbitration Proceedings are
subject to the provisions of the Dutch Arbitration Act (Articles 1020 - 1076 DCCP).

Article 1060(2) DCCP provides that if the particulars referred to in Article 1057(4)(a) to (d)
inclusive are stated incorrectly or are partially or wholly absent from the award, a party may,
within not relevant whether or not as agreed by the parties or within three months after the day
the award was sent, request in writing that the arbitral tribunal correct such particulars.

Article 1057(4) DCCP provides that in addition to the decision, the award shall in any event
contain “(...) (b) the name and place of residence of each of the parties”.

As none of the Parties has sunmitted that a specific time-limit as meant in Article 1060(2) DCCP
was agreed by the Parties and Star Clippers’ request for correction was made within three
months after the day the Final Award was sent, Star Clippers’ request is admissible.

Pursuant to Article 1060(3) and (5) DCCP, the Tribunal sent a copy of the request to Brodosplit
and gave the Parties the opportunity to comment on the matter before it decides on the
request.

The Tribunal finds that in its Notice of Arbitration dated 10 July 2019, Brodosplit referred to
itself as Brodogradevna Industrija Split, dionitko drustvo, having its registered office at Pat
Supavla 21, 21000 Split, Croatia. '

Defined terms not defined otherwise in this Addendum shall have the same meaning as in the Final Award.

[
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Therefore, the references in the Final Award in the full name of Brodosplit to “Brodograbevna”
instead of “Brodogradevna”, and in the address of Brodosplit to "Put Supuvla 21" instead of "Put
Supavla 21" are incorrect and the Tribunal will proceed to the requested corrections in this
separate Addendum signed by the Tribunal.

Pursuant to Article 1016(6) DCCP, this Addendum shall be considered to be a part of the Final
Award.

DECISION
Para. 1 of the Final Award is hereby corrected to read as follows:

The claimant in UNUM Arbitration 19.006 (the “Arbitration Proceedings”} is
Brodogradevna Industrija Split, dionicko drustvo (the “Claimant” or “Brodosplit”}, a

company incorporated under the laws of the Republic of Croatia with its registered offices
at:

Put Supavla 21
21000 Split
Croatia

The front page of the Final Award is hereby corrected to read as Claimant: -

e oot o O R A I

WWM%?_

BRODOGRADEVNA INDUSTRIJA SPLIT, DIONICKO DRUSTVO

(CROATIA)

[signature page to follow]
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Place of the Arbitration Proceedings: Rotterdam, the Netherlands
Date:* 2l Febamaiy 262\

.H. van Baren
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Ovaj prijevod sastoji se od |

7 stranica
Br. ov. (EN>HR) 75-2021
Datum (EN>HR): 12. oZujka 2021. :
Br. ov. (NL>HR) 54-2021 |
Datum (NL>HR): 11. oZujka 2021.

Ovjereni prijevod s engleskog i nizozemskog jezika
(Dodatak Konaénom pravorijeku)




/logo odvjetnickog drustva De Brauw Blackstone Westbroek/

/tekst ovalnog pedata:
KRALJEVSKA STRUKOVNA
JAVNOBILEZNICKA ORGANIZACLIA/

U skladu s ¢lankom 49(3) Nizozemskog zakona o javnim biljeZnicima izdao sam priloZeni primjerak
Dodatka Konatnom pravorijeku od 15. veljace 2021. u predmetu medunarodne arbitraZe u skladu s
ArbitraZnim pravilima UNUM-a pod oznakom UNUM ArbitraZza 19.006, izmedu drustva
Brodogradevna Industrija Split, Dionitko Drustvo (Hrvatska) i drustva Star Clippers Ltd. (Bahami), koji
je izdao ArbitraZni sud dana 26. veljade 2021.

Potpisao u Amsterdamu 3. oZujka 2021.
Olav Carolus Johannes Klaver, javnobiljeZnicki viezbenik, koji postupa u svojstvu zamjenika Marka
Gijsberta Rebergena, javnog biljeznika u Amsterdamu.

/tekst okruglog pecata:

M.G. REBERGEN, mag. iur.

JAVNI BILUEZNIK U AMSTERDAMU/
/vlastoruéni potpis necitljiv/

APOSTILLE
(Convention de La Haye du 5 octobre 1961)

1. Zemlja: NIZOZEMSKA
Da je ova javna isprava
2. potpisana od O.C.J. Klaver, mag. iur.
3. u svojstvu javnobiljezni€kog vjezbenika u Amsterdamu

4. ovjerena petatom/zigom M.G. Rebergen, mag. iur.

Tvrdi
5. uHagu 6. nadan: 04.03.2021.
7. tajnik OkruZznog suda u Hagu
8. pod brojem: 2021-1791
9. Petat/zig: 10. Potpis
/otisak okruglog pecata:
OKRUZNI SUD U S.P.C. Meeuwssen
HAAGU/ /potpis neditljiv/
Nasa ref.: M36585304/1/74712454(52) cwe /4.
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DODATAK KONACNOM PRAVORIEKU OD 15. VELIACE 2021.

U PREDMETU MEDUNARODNE ARBITRAZE U SKLADU S
ARBITRAZNIM PRAVILIMA UNUM-A

UNUM ARBITRAZA 19.006

1ZMEBU

BRODOGRADEVNA INDUSTRIJA SPLIT, DIONIEKO DRUSTVO

(HRVATSKA)
TUZITEL
i
STAR CLIPPERS LTD.
{BAHAMI)
TUZENIK

ARBITRAZNt SUD

PROF. C.J.M. KLAASSEN, SUARBITAR
G. W.H. VAN BAREN, SUARBITAR
PROF. A.S. HARTKAMP, PREDSJEDNIK

RS e R L

26. VEUACE 2021,



Ovaj Dodatak kona&nom pravorijeku od 15. veljate 2021. izdaju prof. C.J.M. Klaassen s prebivalistem u
Nijmegenu, Nizozemska, g. W.H. van Baren s prebivaliStem u Amsterdamu, Nizozemska i prof. A.S.
{Hartkamp s prebivali§tem u Haagu, Nizozemska, u svojstvu Suda u UNUM arbitraZi 19.006.

i Uvod

t.. Dana 15. veljace 2021. Sud je donio konaéni pravorijek u postupku UNUM arbitraZe 19.006 koji se vodi
izmedu trgovatkih druitava Brodogradevna Industrija Split, dionicko drustvo i Star Clippers Ltd (,Konacni
pravorijek”).:

2., Dana 24. veljate 2021. trgova&ko drustvo Star Clippers zatraZilo je od Suda da ispravi dvije pravopisne

: pogreike u Konatnom pravorijeku, tj. sliede¢a mjesta u tekstu Konaénog pravorijeka: i. puni naziv drustva
Brodosplit naveden je kao ,Brodograbevna” umjesto ,Brodogradevna®; i ii. adresa drustva Brodosplit

navedena je kao ,Put Supuvla 21” umjesto ,,Put Supavla 21",

13 Dana 25. veljace 2021. Sud je poslao zahtjev drustvu Brodosplit i zatraZio od Stranaka da dostave
komentare po tom pitanju do 26. velja¢e 2021 u 16:00 sati po srednjoeuropskom vremenu.

. Sud nije primio nikakve komentare Stranaka unutar odobrenog roka..

1. Razmatranja

187

U t. 12. Konagnog pravorijeka Sud je utvrdio da arbitrazni postupak podlijeze odredbama nizozemskog
Zakona o arbitra¥i (¢lanci 1020. — 1076. Zakona o parni€énom postupku / NZPP-a).

6 Clankom 1060. stavkom 2. NZPP-a predvideno je da, ako su podatci iz ¢lanka 1057. stavka 4. tocaka od
(a) do ukljutivo (d) navedeni na neispravan natin ili su djelomi¢no ili u cijelosti izostavljeni iz
pravorijeka, stranka moZe [sic] unutar bez obzira na relevantnost prema dogovoru stranaka (op. prev.
dio recenice u izvarniku nepotpun) ili u roku od tri mjeseca od dana slanja pravorijeka pisanim putem
zatraZiti da arbitraZni sud ispravi takve podatke.

7. Clankom 1057. stavkom 4. NZPP-a propisano je da pravorijek uz odluku obvezno sadrzava,,(...) (b)
ime/naziv i mjesto prebivalista svake od stranaka“.

. B Bududi da nijedna Stranka nije navela da su Stranke dogovorile konkretan rok u smislu lanka 1060.
stavka 2. NZPP-a, a zahtjev za ispravak drustva Star Clippers podnesen je u roku od tri mjeseca od dana
slanja Konaénog pravorijeka, zahtjev drustva Star Clippers prihvatljiv je.

U skladu s élankom 1060. stavcima 3. i 5. NZPP-a Sud je poslao kopiju zahtjeva drustvu Brodosplit i
pruzio Strankama priliku da se izjasne o predmetnom pitanju prije dono3enja odluke o zahtjevu.

Sud utvrduje da u Obavijesti o arbitraZi od 10. srpnja 2019. drustvo Brodosplit samo sebe naziva
Brodogradevna Industrija Split, dioniko drustvo, sa sjedistem na adresi Pat Supavla 21, 21000 Split,
Hrvatska.

i

'y Definiranl pojmovi koji nisu definirani na drugi nacin u tekstu ovog Dodatka imaju isto znaéenje kao u Kona&nom pravorijeku.




5 11,

i 12,

i 13,

Stoga su upucivanja u tekstu Konacnog pravorijeka na puni naziv Brodosplita kao ,,Brodograbevna” umjesto
»Brodogradevna”, kao i na adresu Brodosplita kao ,,Put Supuvla 21“ umjesto ,Put Supavla 21" neispravna, a Sud
¢ée pristupiti traZenim ispravcima u ovom zasebnom Dodatku koji potpisuje Sud.

U skladu s €lankom 1016. stavkom 6. NZPP-a, ovaj se Dodatak smatra dijelom Konatnog pravorijeka.

ODLUKA
T. 1. Konadnog pravorijeka ispravlja se i glasi:
TuZitelj u UNUM Arbitrazi 19.006 (,ArbitraZni postupak”) je Brodogradevna Industrija Split,

dioni¢ko drustvo (, TuZitelj” ili ,Brodosplit”), trgovacko drustvo osnovano u skladu sa zakonima
Republike Hrvatske s registriranim sjedistem na adresi:

Put Supavia 21
21000 Split
Hrvatska
14. Naslovna stranica Konaénog pravorijeka ispravljena je i naziv TuZitelja glasi:
BRODOGRADEVNA INDUSTRHA SPUIT, DIONICKO DRUSTVO
(HRVATSKA)
[stranica s potpisima nalazi se u nastavku]




Mjesto odrzavanja arbitraznog postupka: Rotterdam, Nizozemska

Datum: 26. veljaCe 2021.

/potpis neéitljiv/ Prof. C.J.M. Klaassen /potpis necitljiv/ G. W.H. van Baren

/potpis necitljiv/ Prof. A.S. Hartkamp
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Ja, Marija Galié, stalni sudskl tuma& za engleski i francuski jezik, imenovana rjesenjem predsjednika Zupanijskog
suda u Zagrebu broj 4 Su-873/2020 od 10. studenoga 2020. potvrdujem da gornji prijevod potpuno odgovara
izvorniku sastavljenom na engleskom Jeziku.

U Zagrebu, 12. oZujka 2021.

Br-75-2021




Broj OV-054/2021
Ja, SNJEZANA CIMIC, stalna sudska tumagica za nizozemski jezik, ponovno imenovana Rjesenjem predsjednika

Zupanijskog suda u Veliko] Gorici, broj 4 Su-743/2019-5 od 24. sijednja 2020. g., potvrdujem’ da gornji prijevod potpuno
odgovara izvorniku sastavljenom na nizozemskom jeziku.
Jablanovec, 11. oZujka 2021, Snjezana Cimi¢
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_STAR-GCL- :P.PERS MONACO san-

o Star Cllppers Ltd mcorporated |n The COmmonwealth of The Bahamas and wnth reclstered address . A

b

. ‘,:_'Pursuant to a fmal arbitral award dated 15 February 2021 (”Award") issued in arbltratnon
o proceedlngs between Star CIlppers and Brodosplst d.d. ("Brodospllt”) under the UNUM Rules .
; . . BrodOspht has been ordéred to pay Star Cllppers damages ‘and costs i m the amounts specnfted in the C
L "operatrve part of the Award (attachment 1) The amounts awarded are subject both to pre-award _ .
-0 vand post -award mterest The total amount awarded as per the date of the Award (15 February 2021) S
. was EUR’ 13 873, 275 35. ' - : . ‘

o Brodospllt has made two payments towards the outstandlng debt , .
g On 16 July 2021 Brodospllt made 3 a payment in'the amount of EUR 6, 933 812 52
. On 26 July 2021 Brodosplit made a payment in the amount of EUR 2,423.83.
o These payments "have been applled towards the outstandlng debt on the days of payment m
- :accordance wrth the apphcable law (and takmg into account the relevant exchange rates at the day S
. of payment) The total amount of outstandmg debt on 20 May 2022 was EUR 7 405 720.11.

- Outstandin'g'debt under theAWard e B 14 218 189 55 R
on 16 July 2021 -; SR L
- Payment 8rodosplrt IGJu!y 2021 .: 6933812,52 T

s

o ames

on 26 July 202 EREE 7288676,71

' : Payment Brod':‘pm'szuiy 2021 -:'.:f"l: 242383
Outstandlné debt under the Award N

ol after imputation of the payment € 7286252,88

- o PostawardmterestZGJulyZOZl- ;'; . -
20 May 2022 - S ,;;.'e_ “119.

- Outst'anding debt underme RN
* .. |Award on 20 May zozz 5_€_: R uos 720 11

s Reference IS made to the attached spreadsheets w:th a specmcatnon of the pre-award and post-
o award interest calculatlons (attachment 2) O

A " Kind regards, o /

. Mlkael Krafft SN :
~ . Forand on be alf of Star Chppers Ltd

R C]Ippel Palace 4 Rue de La Turbie - MC 98000 MONACO
Reservatlons Tel +3 /7 9797 8400 - Fax +377 97978401 - Sales/Mktg Tel.: +377 97 97 84 10 Fax +377 97 97 84 01
Admm Marme Ops Tel.: 43779797 84 20 - Fax : +377 93 50 80 80 - E- maxl info. monacoCstarchppers com '
o RC. L 00S 03761 - IM.SEE. 7912209223 T.V.A: FR 35 0000 53487



Y

TT'0TL 'S0V L

STOVT'IYT'T

75'900°02

99€€T'12C'T

TL'967°€6
68'€0S°'T

Z8'T6L°16

TU'EBT'TLO'9

S8'998'L6

LELIV'ELE'S

3 V10l

3 jejol

3 %C / T20T
AeN 0 - TZOZ AInf 9Z 1581931

3 Tz0z Ainf jedipung

3 [eloL
3 %t/ 720t
Aen 07 - TZOZ AInr 9z 1s3133u1

3 120z AInf 9 tediuld

3 lejoy
%C /[ t20z
3 AN 0z - TZOZ AInr 9z ¥sas93ul

3 Tz0Z Ainr 9z |edidund
N3

juawdAed |jn} jo jep ayl
01 dn TZ0Z Y24BN 7 J0 se da
6TT:9 3d11e Jo siseq ayy uo

159493u] Aloiniels Aq pasealtdul

39 0100'SOETTZ'T ¥N3

juawAed ||ny jo

31ep ayy 03 dn TZOZ Ydie ¢
40 SB D 6TT:9 921312 jO siseq
3y3 uo 3salalul Asoymess Aq

Pasea.dul 3q 031 00'¥S0'T6 ¥N3

judwAed ||n} jo 23eP 3Y]
01dn 6TQZ 2unf Gz Jo se JDd
611:9 9)2i1e jO Ssiseq ayl uo

15a193ul Aioaniels Aq paseasdul

99 01 00'L6'TLL'S ¥NT

$1502 J3y3j0 pue jeda

$3502 uoneINqLY

sanddngs s JaAng uonesuadwo)

o1

zz0Z Ae 0Z 399p Sulpueisinp




Ovjereni prijevod s engleskog jezika

: / (LOGO) EEEN R e ‘r".a:-&f, i [EIPA RN S
STAR CLIPPERS MONACO SAM" ™+ 717 0 e ,

15. lipnja 2022 e

£r Lo

Star Clippers Ltd., osnovanc'u ‘Commonwealth'Bahama sa SJedlstem n:;.l1 Sassoon House; Shirley St. &: .+

Victoria Ave, Nassau Bahami (“Star Cllppers ”) podnose kako slijedi:

Temeljem kona¢nog arbitraznog pravorijeka od 15. veljaée 2021. godine (“Pravorijek™) donesenog u
arbitraznom postupku izmedu Star Clippers i Brodosplit d.d. (“Brodosplit™) prema UNUM pravilima,
Brodosplitu je nalozeno platiti Star Clippers Stetu i troSkove u iznosima kako su navedeni u izreci
Pravorijeka (prilog 1). Na navedene iznose se obraunavaju kamate tekuce prije i poslije arbitraznog
pravorijeka.

Ukupan iznos dosuden Pravorijekom na dan Pravorijeka (15. veljage 2021.) je bio 13,873,275.35 EUR.
Brodosplit je izvrSio dvije uplate u odnosu na nepodmireni dug: V

- 16. srpnja 2021. godine Brodosplit je izvr$io uplatu u iznosu od 6,933,812.52 EUR,;
- 26. srpnja 2021. godine Brodosplit je izvr§io uplatu u iznosu od 2,423.83 EUR.

Ovime uplatama su uracunati u nepodmireni duge na dan uplata u skladu s mjerodavnim pravom (i
uzimajuéi u obzir vazede teajeve na dan uplata). Ukupan iznos nepodmirenog duga na dan 20. svibnja
2022. godine je 7.405,720.11EUR.

Nepodmireni dug prema Pravorijeku na 16. srpnja 2021 | EUR 14.218.189,65
Uplata Brodosplita 16. srpnja 2021 EUR 6.933.812,52
Nepodmireni dug prema Pravorijeku nakon uradunavanja

uplate EUR 7.2284.377,13

Kamate nakon pravorijeka 16. srpnja 2021 — 26. srpnja

2021 EUR 4.299,58
Nepodmireni dug prema Pravorijeku na 26. srpnja 2021 | EUR 7.288.676,71
Uplata Brodosplita 26. srpnja 2021 EUR 2.423,83
Nepodmireni dug prema Pravorijeku nakon uracunavanja
uplate EUR 7.286.252,88
Kamate nakon pravorijeka 26. srpnja 2021 — 20. svibnja
2022 EUR 119.467,23
Nepomireni dug temeljem Pravorijeka na 20. svibnja
2022 EUR 7.405.720,11

Navedeno je sacinjeno pozivom na priloZene obracune sa specifikacijom obrac¢una kamata prije i poslije
Pravorijeka (prilog 2).

S postovanjem,
(vlastoru¢ni potpis)
Mikael Krafft

Za iu ime Star Clippers Ltd



Ja, VESNA KANISKI, stalni sudski tuma& za engleski
I njemalki jezik, postavijena rjeSenjem prédsjednika
Zupanijskog suda u Zagreby, br. 4 Su - 243/2020.
od :25. 03. 2020. potvrdujem da gornji prijevod
_potpuno odgovara izvorniku sastavljenom na

' engleskom/nyemaékem )e ik

U 'Zagrebii, oo, R - 1 7 ..... 05'2022

dob
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(] ERSTE&STEIERMARKISCHE BANK D.D.  Jadranski trg 3a, 51000 Rijeka
ERSTE % Tel: 072 37 5000
. Fax: 072 37 6000
Bank
Ivana Luci¢a 2, 10000 Zagreb

Tel: 072 37 1000
Fax: 072 37 2000

www erstebank hr
erstebank@erstebank.hr

PAYMENT CONFIRMATION

Remitter...........c..oots : HR7224020061100666947
BRODOSPLIT d.d.
PUT SUPAVLA 21
21000 SPLIT
CROATIA
TAX number.....coouvsueeost HR 18556905592
PriEuro payment order....: No
Urgent.....coivinvnnnnnnnt No
Amount........oeeiiiinenn : 2.423,83 EUR
Recipient.......covivunant CH6604866006436982001

STAR CLIPPERS LTD

SASSOON HOUSE, VICTORIA AVENUE
NASSAU

BAHAMAS

Recipient bank .........: CREDIT SUISSE AG ZURICH

ZURICH PARADEPLATZ 8

SWITZERLAND

5 : CRESCHZH

Payment purpose..........:

Payment description......:  Payment of difference between claimed and paid sum under Star
Clippersl.td mortgage on m/v Golden Horizon

Charges option...........: SLEV

Execution date...........: 23.07.2021.

Value date...............: 26.07.2021.

Status of payment order..: Executed
Outgoing reference.......: 213150231841

Document is issued by electronic data processing and valid without the stamp and signature.

Registered at the Commercial Courtin Rijeka MBS: 040001037 - Company No./MB: 3337367 - VAT 1D: HR23057039320 - IBAN: HR9524020061031262160 -
SWIFT/BIC: ESBCHR22 - Equity of 1,698,417,500 HRK paid in total and divided in 16,984,175 shares, nominal value of the share is 100.00 HRK - Management
Board: Christoph Schoefboeck, Kredimir Bari¢, Borislav Centner, Hannes Frotzbacher, Martin Hornig, Zdenko Matak - Chairman of the Supervisory Board: Willibald
Cemko



Ovjereni prijevod s engleskog jezika

“”‘ERSTE&STEIERMARKISCHE BANK - D:D“"
( Tg3aht 51000 leekd”

ﬂ“*rTelﬁVo72 3775000
SRR ' Faxi072 3716000
Ivana Lud&i¢a 27710000z2a§reb
Sfi Ui L. Tel:.072437.:1000
Fax: 072 37 2000
www.erstebank.hr
erstebank@erstebank.hr

POTVRDA O PLACANJU

Remitent: HR7224020061100666947
BRODOSPLIT d.d.
PUT SUPAVLA 21
21000 SPLIT

HRVATSKA
Porezni broj: HR 18556905592
PriEuro nalog za placanje: Ne
Hitno: Ne
Iznos: 2.423,83 EUR
Primatelj: CH6604866006436982001

STAR CLIPPERS LTD

SASSOON HOUSE, VICTORIA AVENUL
NASSAU

BAHAMAS

Banka primatelja: CREDIT SUISSE AG ZURICH

ZURICH PARADEPLATZ 8

SVICARSKA

BIC: CRESCHZH

Svrha plaéanja:

Opis plac¢anja: Isplata razlike izmedu potraZivanog i placenog
iznosa po hipoteci Star Clippers Ltd na m/b Golden
Horizon

Moguc¢nost naplate: SLEV

Datum izvrSenja: 23.07.2021.

Datum vrijednosti: 26.07.2021.

Status naloga za placanje: IzvrSeno

Izlazna referenca: 213150231841

Dokument je izdan elektronilkom obradom podataka i vrijedi bez pecCata i
potpisa.

Registrirano pri Trgovadkom sudu u Rijeci MBS: 040001037 Drudtvo Br./MB: 3337367 PDV 1ID:
HR23057039320 IBAN: HR9524020061031262160 SWIFT/BIC: ESBCHR22 Temeljni kapital od 1.698.417.500
kn ukupno upladen i podijeljen u 16.984.175 dionica, nominalna vrijednost dionice je 100,00 kn
Uprava: Christoph Schoefboeck, KresSimir Bari¢, Borislav Centner, Hannes Frotzbacher, Martin
Hornig, Zdenko Matak Predsjednik Nadzornog odbora: Willibald Cernko



Ja, VESNA KANISKI, staini sudski tumaé. za engleski
i njemacki jezik, postavl;ena rjeéen;em preds;edmka.
Zupanuskog suda u Zagrebu. br. 4 Su - 243/2020.
od 25. 03. 2020. potvrdu;em da’ gornjl prl]evod
potpuno odgovara |zvormku sastavljenom na
engleskom/njematkom jeziku.

U.‘Zagrébu; centre e T s "- ‘ﬂs :2022....




- HBOR

ISPRINTANO: 15.07.2021 15:47:12 ZA: HKBOHR2XAXXX

Naziv poruke: Single Customer Credit Transfer

Tip poruke: 103 Prima: KREDBEBBXXXX
Smijer: Input KBC BANKENV
ANTWERPEN

Prioritet: Normal
Sjednica: 0815
Redoslijed: 205511

BROJ PORUKE: 202107151545360110
Nal: 34200102100216 Ulazno Izlazno ACK NAK PDE AUTH
MIR: 210715KREDBEBBXXXX0815205511 vrijeme  vrijeme Flag Code Flag Code
MOR: 1547
MUR: 9999
1. MESSAGE HEADER
FO1HKBOHR2XAXXX0815205511
2: APPLICATION HEADER
1103KREDBEBBXXXXN
3: USER HEADER
:108: 9999
1121 bb6d5c7a-0ca2-426d-91c1-dd76d60dfa70
4 MESSAGE TEXT
:20: Transaction Reference Nubmer
34200102100216
:23B: Identification of the Transaction
CRED
:32A: Amount
210715 EUR 6933812,52
:50K: Ordering Customer
/HR9124930030003141136
BRODOSPLIT D.D.
PUT SUPAVLA 21
21000 SPLIT
CROATIA
57A: Account With Institution
CRESCHZHXXX
:59: Beneficiary Customer
/CH6604866006436982001
STAR CLIPPERS LTD
SASSOON HOUSE, VICTORIA AVENUE
NASSAU
BAHAMAS
:70: Details of Payment
PAYMENT OF SUM SECURED BY STAR
CLIPPERS LTD MORTGAGE ON MV
GOLDEN HORIZON OWNED BY XB AHTS
HERO SHIPPING
T1A: Details of Charges
SHA
5: MESSAGE TRAILER
:CHK: DOB76754B597
S: SYSTEM
‘REF: a20210715152015775.si/1/1
‘MDG:; 1A67ECC21FE6627A1AD263634A4DBFAEFF28D0125A3D9AFC1124BE79EF5AB0OD2
-—-——-->End of Message<--——-—
HBOR Strossmayerov trg 9 OlB: 26702280390 www.hbor.hr
telefon +385(1) 4591-715 S.W.LF.T. HKBOHR2XAXXX IBAN: HR4224930031011111116 hbor@hbor.hr
fax +385(1) 4597-850




Ovijereni prijevod s engleskog jezika

ISPRINTANO: 15.07.2021 15:47:12 ZA: HKBOHR2XAXXX

Naziv poruke: single Custémér‘Credit Transfer | . . S .o
Tip poruke: - 103 : .. . Prima: .  KREDBEBBXXXX
Smijer: {Input: - - - - . KBC BANK NV =~
Prioritet: Normal ' T C .. ANTWERPEN
Sjednica: 0815 - . e S ' N
Redoslijed: 205511 S , e e e
- T e LN
Nal: 34200102100216 7 BROJ PORUKE: 202107151545360110
MIR: 210715KREDBEBBXXXX0815205511 Ulazno Izlazno ACK NAK PDE AUTH
MOR: vrijeme vrijeme Flag Code Flag Code
MUR: 9999 1547
1: ZAGLAVLJE PORUKE
FO1HKBOHR2XAXXX0815205511
2: ZAGLAVLJE APLIKACIJE
I103KREDBEBBXXXXN
3: KORISNICKO ZAGLAVLJE
:108 9999
:121: bb6d5c7a-0ca2-426d-91cl-dd76d60d£fa70
4: TEKST PORUKE
:20: Referentni broj transakcije
34200102100216
123B: Identifikacija transakcije
CRED
:32A: Iznos

210715 EUR 6933812,52
:50K: Narucitelj

/HR9124930030003141136

BRODOSPLIT D.D.

PUT SUPAVLA 21

21000 SPLIT

HRVATSKA
:27A: Ra¢un u instituciji

CRESCHZHXXX
:59: Korisnik

/CH6604866006436982001
STAR CLIPPERS LTD
SASSOON HOUSE, VICTORIA AVENUE
NASSAU
BAHAMI
:70: Detalji uplate
PLACANJE IZNOSA KOJI JE OSIGURAO STAR
CLIPPERS LTD HIPOTEKA NA M/B
GOLDEN HORIZON VLASNIKA XB AHTS
HERO SHIPPING

:71A: Detalji naplate
PODIJELJENO
5: NAJAVA PORUKE
: CHK: DOB76754B597
S: SISTEM
:REF: a20210715152015775.s1/1/1
:MDG: 1A67ECC21FE6627A1AD263634A4DBFAEFF28D0125A3DSAFC1124BE79EF5AB0D2

HBOR . OIB: 26702280390 www.hbor.hr
Telefon +385(1) 4591-715 Strossmayerov trg 9 IBAN: HR4224930031011111116 hbor@hbor.hr
Fax +385(1) 4597-850 SWIFT HKBOHR2XAXXX




Ja. VESNA KANISKI. stalni sudski tumaé za engleski
i njemacki jezik, postavijena riesenjem predsjedniita
Zupanijskog suda u Zagrebu, br. 4 Su - 243/2020.
od 25. 03. 2020. potvrdujem da gornji prijevca
potpuno odgovara izvorniku sastavijenom na
engleskom/njemackom jeziku. b N
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- Republika Hrvatska Republic of Croatia
Ministarstvo mora, — Ministry of the Sea,

prometa i infrastrukture Transport and Infrastructure
Uprava sigurnosti plovidbe Maritime Safety Directorate
KLASA / Class: 342-11/22-02/903
URBROI / Ref. No: 530-04-22-2

P/6653252

IZVADAK IZ UPISNIKA BRODOVA
EXCERPT FROM THE REGISTER OF SHIPS

Ulozak broj / Entry number: 537

Vrsta izvatka / Excerpt type: 1zvadak na dan / Extract on a day

Stanje na dan / State on: 14. lipnja 2022.

NerijeSeni postupci za upis u uloZak (plombe) / Unsolved procedures: n/a

LIST A/SHEET A

Vrsta pomorskog objekta / Type of maritime object: Brod / Ship

Status upisa / Entry status: Upisan / Inscribed

Ime / Name: GOLDEN HORIZON

Nacionalni identifikacijski broj (NIB) / Nationa! ID number (NIB): 271733
Oznaka / Designation: BRODOSPLIT 483 '
Luka upisa / Port of registry: SPLIT

Materijal gradnje / Construction material: brodogradevni celik / brodogradcvm celik
Posebna svojstva / Special properties: n/a

CFR broj / CFR number: n/a

Tip plovila / Vessel type: Brod

Vrsta plovila / Vessel category: PUTNICKI BROD / Passenger ship
Ukupni broj putnika / Total number of passangers: 324

IMO broj / IMO Number: 9793545

Bruto tonaza / Gross tonnage: 8.784,00

Neto tonaza / Net tonnage: 2.956,00

Pozivni znak / Call sign: 9A6701

MMSI broj / MMSI number: 238021000

Duljina preko svega (m) / Lenght (m): 162,11

Sirina (m) / Breadth (m): 18,71

Visina(m) / Depth (m): 12,40

Drzava gradnje / Country of built: Hrvatska / Croatia

Mjesto gradnje / Place of built: Split

Naziv brodogradili§ta / Shipyard of built: Brodogradevna industrija Split d.d.
Godina gradnje / Year of built: 2021.

Gaz na ljetnoj teretnoj liniji (mm) / Summer draft (mm): 6,40

Gaz (m) / Draft (m): n/a

Nosivost na ljetnoj teretnoj liniji (t) / Summer Deadweight tonnage: n/a
Nadvode na ljetnoj teretnoj liniji (mm) / Summer freebord (mm): 506,00
Nabavna vrijednost / Purchase value: 69.200.000,00

Valuta / Currency EUR

Datum prvog upisa / Date of first registration: 21. prosinca 2015./21. December 2015.
Oznaka automatizacije / Automatization: Nenadzirani / Unattended

Ime / Name: n/a
Luka upisa / Port of registry: Split
Drzava pripadnosti / Flag state: Hrvatska

Podaci o prethodnom upisu:
Previous registration data:

https://mmpi.gov.hr/ 1/4 OK TP0605-2



Namjena / Purpose A. Prijevoz putnika / Passenger transport

B. n/a
Podrugje plovidbe / A. Neograni¢ena plovidba / Unrestricted service
Navigation area B. n/a

Podaci o porivnim uredajima / Propulsion data

Vrsta poriva / Propulsion type: Elektriéni motor / Electric motor

Ukupna snaga / Total power: 6.600,00 kW

Ukupni broj uredaja / Total nhumber of devices: 6

1.

Tip / Type: Glavni

Vrsta / Sort: Elektromotorni pogon / Electric motor drive
Proizvoda¢ / Manufacturer: SIEMENS AG

Model / Model: elektro motor

Serijski broj / Serial number: n/a

Snaga (kW) / Power (kW): 3.300,00

Broj okretaja u minuti / Rotations per minute: n/a

Tip/ Type: Glavni

Vrsta / Sort: Elektromotorni pogon / Electric motor drive
Proizvoda¢ / Manufacturer: SIEMENS AG

Model / Model: elektro motor

Serijski broj / Serial number: n/a

Snaga (kW) / Power (kW): 3.300,00

Broj okretaja u minuti / Rotations per minute: n/a

Tip / Type: Pomocni

Vrsta / Sort: Ugradeni (unutarnji) porivni uredaj
Proizvoda¢ / Manufacturer: CATERPILLAR
Mode! / Model: 3512C HD

Serijski broj / Serial number: n/a

Snaga (kW) / Power (kW): 1.785,00

Broj okretaja u minuti / Rotations per minute: n/a

Tip / Type: Pomocni

Vrsta / Sort: Ugradeni (unutarnji) porivni uredaj
Proizvodaé / Manufacturer: CATERPILLAR
Model / Model: 3516C HD

Serijski broj / Serial number: n/a

Snaga (kW) / Power (k). 2.350,00

Broj okretaja u minuti / Rotations per minute: n/a

Tip / Type: Pomoéni

Vrsta / Sort: Ugradeni (unutarnji) porivai uredaj
Proizvodac / Manufacturer: CATERPILLAR
Model / Model: 3512C HD

Serijski broj / Serial number: n/a

Snaga (kW) / Power (kW): 1.785,00

Broj okretaja u minuti / Rotations per minute: n/a

Tip / Type: Pomocni

Vrsta / Sort: Ugradeni (unutarnji) porivni uredaj
Proizvodac / Manufacturer: CATERPILLAR
Model / Model: 3516C HD

Serijski broj / Serial number: n/a

Snaga (kW) / Power (kW): 2.350,00

Broj okretaja u minuti / Rofations per minute: n/a

Zabiljezbe / Notes

- nema zapisa / no record

https://mmpi.gov.hr/ 2/4

OK TP0605-2




Napomene / Remark

- nema zapisa / no record

LIST B/ SHEET B
Vlasnik / Owner
Naziv ili ime i prezime Sjediste ili prebivaliSte OIB Udjeli
Name Headguarters or residence Personal ID number | Shares
TRUST COMPANY COMPLEX,
AJELTAKE ROAD 00, 96960
XB AHTS HERO SHIPPING INC. AJELTAKE ISLAND, Majuro, 87820609933 1/1
Marsalovi Otoci
Korisnici / Users
Naziv ili ime i prezime Sjediste ili prebivaliSte OIB Tlp.
: korisnika
Name Headquarters or residence Personal ID number
User type
Kompanij
. a (ISM)/
BRODOSPLIT-PLOVIDBA d.o.o0. Put Supavla 21 B, 21000 Split, Hrvatska 11302085213 Company
(IsM)
Zabiljezbe / Notes
- nema zapisa / no record
LIST C/SHEETC
Tereti / Chargers
Datum upisa | Nzl ili ime; Adresa sjediSta ili prebivalista Red prvenstva | Ngygani Visina
Date frorl:I hipotekarnog vjerovnika Name, Address of the Order of iznos kamata
: mortgagee's domicile or residence precedence | 4oyt Interest
28284529780, VTB BANK (EUROPE) SE; 50.000.000.0
16.04.2019. |RUSTERSTRASSE 7 -9, 60325 FRANKFURT, 4 PO
o 0 EUR
Njemacka
28284529780, VIB BANK (EUROPE) SE; 33.000.000.0
15.06.2016. |RUSTERSTRASSE 7 -9, 60325 FRANKFURT, 1 PO
o 0 EUR
Njemacka
64949191302, STAR CLIPPERS LTD.; VICTORIA 6.000.000,00 o
06.07.2017. | AVENUE 00, 242 NASSAU, Bahami 3 EUR 6.5%
17.09.2021 26702280390, HBOR; STROSSMAYEROV TRG 9, 5 250.000.000,
o © | 10000 Zagreb, Hrvatska 00 HRK
24.03.2022 09971916975, Tomislav Debeljak; Vladimira Nazora 6 50.000.000,0
e " |32, 10432 Bregana, Hrvatska 0 EUR
30.03.2022 09971916975, Tomislav Debeljak; Vladimira Nazora 2 47.000.000,0
T © 132, 10432 Bregana, Hrvatska 0 EUR
30.03.2022 09971916975, Tomislav Debeljak; Vladimira Nazora 7 24.000.000,0
T © |32, 10432 Bregana, Hrvatska 0 HRK
https://mmpi.gov.hr/ 3/4 OK TP0605-2




Zabiljezbe / Notes

Zaprimljeno: 16.04.2019.

Temeljem rjesenja Lucke kapetanije Split, Klasa: UP/I-342-11/19-01/133 od 19.04.2019. dopusta se u listu C uloSka
broj 537 glavne knjige Upisnika brodova u gradnji Lucke kapetanije Split, kao sporednom ulo3ku, zabiljezba zajedni¢ke
hipoteke upisane u ulosku broj 516 glavne knjige Upisnika brodova u gradnji Lucke kapetanije Split, kao glavnom
ulosku.

Zaprimljeno: 17.09.2021.

Rjesenjem Lucke kapetanije Split, Klasa: UP/I-342-11/21-01/516 od 23.09.2021.g. odbijen je zahtjev za upisom
zabiljeZbe izvansudske prodaje broda u korist Hrvatske banke za obnovu i razvitak, Zagreb, Strossmayerov trg 9, OIB:
26702280390 kao i za upisom zabrane daljnjeg optereenja i/ili otudenja zalozenog broda bez izri¢ite suglasnosti
zaloZnog vjerovnika - Hrvatske banke za obnovu i razvitak, Zagreb.

Izdano u / Issued at: Zagreb Dana: 14. lipnja 2022. 10 : 58
On: 14. June 2022. 10 : 58 AM

Da se ovaj izvadak u potpunosti slaZe sa stanjem upisa u naprijed navedenom upisniku brodova tvrdi i ovjerava:

Vrijeme izdavanja: 14.06.2022. 10:58:25
Izdavatelj certifikata: | CN=Fina RDC 2015, O=Financijska agencija, C=HR

REPUBLIKA

Serijski broj: 18596 AEA5428111E0000000056698991
HRVATSKA
MINISTARSTVO MORA, Algoritam potpisa: sha256RSA
PROMETA |
INFRASTRUKTURE Kontrolni broj: . | BTETC98AEC44

Na Internet adresi htips://cplovilo.pomorstvo.hr moZete provjeriti toénost podataka navedenih u
ovom elektronickom zapisu. Upisivanjem kontrolnog broja sustav ¢e prikazati izvomik ovog
elektronickog zapisa.

Informacije za provjeru
dokumenta:

Napomena: Elektronicki pedat kreiran je certifikatom Ministarstva mora, prometa i infrastrukture
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Te€ajna lista

HRVATSKA NARODNA BANKA

1

Drzava
Australija
Kanada

Cedka

Danska
Madarska
Japan
Norvedka
Svedska
Svicarska
Velika Britanija
SAD

Bosna i Hercegovina
EMU

Poliska

Napomena:

HRVATSKA NARODNA BANKA

Te&ajna lista broj 98, utvrdena na dan 19.5.2022., primjenjuje se od 20.5.2022.

Sifra valute
036
124
203
208
348
392
578
752
756
826
840
977
978
985

Valuta
AUD
CAD
CzZK
DKK
HUF
JPY
NOK
SEK
CHF
GBP
usD
BAM
EUR
PLN

Za 18.5.2022. tetaj 1,00 XDR iznosi 9,608854 kn.

Tetajevi u kunama — kn

Jedinica
1
1
1
1
100
100

Kupovii za devize
5,000730
5,574066
0,303776
1,008734
1,942348
5,602355
0,726229
0,714084
7,321365
8,866756
7,161182
3,838061
7,506595

1,615190
)

© HRVATSKA NARODNA BANKA

Srednji za devize
. 5,015777
5,590839
0,304690
1,011769
1,948193
5619213
0,728414
0,716233
7,343395
8,893436
7,172700
3,849610
7529183
1.620050

_!*’rodajni za devize
5,030824
5,607612
0,305604
1,014804
1,954038
5,636071
0,730599
0,718382
7.365425
8,920116
7,194218
3..861159
7.551771
1,624910
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