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Gonsiderations

Procedural History

On 5 October 2017, Claimant filed its Request for Arbitration (the "Request"), together
with the exhibits C-1 to C-68, claiming that the place of arbitration is Zurich and request-
ing the lnternational Court of Arbitration of the ICC (the "lCG Court") to appoint a sole
arbitrator and that the language of arbitration should be English.

Claimant based its claim on an Article 15 contained in four contracts, r.e., SW1 5EU224
dated 3 December2015, SW15EU240 dated 14 December2015, SW15EU237 dated 14

December 2015, and SW16EU056 dated 6 April 2016, concluded between the Parties
for the purchase and sale of 21,170 metric tons of steel wire for cold heading by Claimant
(seller) to Respondent (buyer) for the total purchase price of USD 5,867,375.00 and

EUR 4,1 17 ,420.00 (the "Gontracts"). Article 15 of the Contracts provides for an identical

arbitration clause and reads as follows ("Arbitration Glause"):

"ARBITRATION: Alldispufes in connection with this Contract or the execu-
tion thereof shall be settled by friendly negotiation. lf no settlement can be
reached, the case in dispute shall then be submitted for arbitration to the

Comercial [recte: Commercial] court in Zagreb, Croatia, and governing law
Croatian law of obligations OR lnternational Chamber of Commerce Paris,

subplace of arbitration: Zurich, and governing law: Swiss law The decision

made by the Commission shall be accepted as final and binding upon on
both parties. Ihe fees for arbitration shall be borne by the losing party unless
othenuise awarded by the Commission."
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On 6 October 2017, the Secretariat of the ICC Court (the "Secretariat") confirmed receipt

of Claimant's Request in electronic version including the documents annexed thereto

and indicated that this arbitration commenced on 5 October 2017.

By letter of 27 October 2017, Respondent was notified by the Secretariat that the Sec-

retariat had received the Request from Claimant on 5 October 2017 and granted a time
limit of 30 days to file an Answer to the Request, to comment on Claimant's proposal of

one arbitrator and English as the language of the arbitration. Furthermore, the Secretar-

iat acknowledged receipt of the payment of the filing fee in the amount of USD 5,000.

On 30 November 2017, Respondent requested to be granted an extension to file an

Answer to the Request by 30 days. ln addition, Respondent indicated that it agreed with

English as the language of the arbitration and with the appointment of a sole arbitrator.

With respect to the latter, it proposed that the Parties first try to reach an agreement on

the name of the sole arbitrator within the same (extended) time limit as Respondent

would have for its Answer to the Request.

By letter of 1 December 2017, the Secretariat granted Respondent until 31 January 2018

to submit its Answer to the Request. ln addition, Claimant was invited to comment on

Respondent's proposal with respect to the joint nomination of the sole arbitrator until

8 December 2017.

Upon Claimant's agreement, the Secretariat invited the Parties by e-mail of 13 December

2017 to jointly nominate the sole arbitrator by the same date for the submission of the

Answer, i.e., 31 January 2018.

10

By letter of 27 December 2017, the Secretariat acknowledged receipt of the payment of

the provisional advance by Claimant in the amount of USD 40,000.

On 31 January 2018, Respondent submitted its Answer to the Request dated 31 January

2018 (the "Answe/') together with the exhibits R-1 and R-2. ln its Answer Respondent

held that Article 15 of the Contracts constitutes a combined arbitration and choice of law

clause that provides in case of an ICC arbitration that the Parties' claims are governed

by Swiss law and in particular the United Nations Convention on the lnternational Sale

of Goods ("C|SG").

By letter of 5 February 2018, the Secretariat acknowledged receipt of the Answer and,

since the Parties had failed to jointly nominate the sole arbitrator within the granted dead-

line, invited Claimant to submit its comments on Respondent's request to appoint a

Swiss-qualified sole arbitrator until 8 February 2018.

Upon the Secretariat's invitation on 8 February 2018, Claimant submitted its comments

on the required qualifications of the sole arbitrator. ln addition, it commented on Re-

spondent's Answer and inter a/ra objected to Swiss law being the substantive law gov-

erning the Contracts. According to Claimant Chinese law applies to the merits of its
claims under the Contracts. This position was in turn contested by Respondent in its
submission of 12 February 2018, wherein Respondent reaffirmed its contention of Swiss

substantive law applying to the merits of the Contracts.

11
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By e-mail of 14 February 2018, the Secretariat acknowledged receipt of the Parties' re-

spective correspondence and indicated that its content had been duly noted.

On 8 Marcn2018, the Secretariat informed the Parties that the ICC Court had appointed
Mrs. Simone Hofbauer as sole arbitrator ("Sole Arbitrator") upon the Swiss National

Committee's proposal and that the ICC Court had fixed the advance on costs at USD

150'000, subjectto later readjustments (Article 37(2)), based on an amount in dispute
quantified at USD 5 592 800 and one arbitrator.

On 9 March 2018, the Sole Arbitrator received the case file transmitted by the Secretariat
on 8 and 9 March 2018.

By e-mail of 16 Marcn2Ol8, the Sole Arbitrator provided the Parties with the draft of the
Terms of Reference ("ToR") as well as the drafts of Procedural Orders No. 1 (Supple-

mental Procedural Rules; .PO 1') and No. 2 (ProceduralTimetable; "PO 2").

By e-mail of 21 March 2018, Claimant submitted its comments to the draft ToR and

therein objected to the Sole Arbitrator's jurisdiction to hear Respondent's set-off claims.

On 27 March 2018, a Case Management Conference Call between the Parties and the

Sole Arbitrator took place ("GMC l"). During the CMC l, the draft ToR as well as the drafts
of PO 1 and PO 2 were discussed and finalized. During the CMC l, the Parties agreed
that the Sole Arbitrator should render a decision on the issue of the law applicable to the
merits of the Contracts prior to the Parties'first round of main submissions. Both Parties

agreed that - in addition to their submissions of 31 January 2018,8 February 2018 and

12 February 2018 - no further submission were necessary on the issue of the law appli-
cable to the merits of the Contracts.

18 By e-mail of 27 March 2018, Claimant provided the Sole Arbitrator with a power of attor-
ney.

By e-mail of 27 March 2018, the Sole Arbitrator provided the Parties and the Secretariat
with the Summary Minutes of the CMC l, and the finalized ToR, PO 1, PO 2, and the
executed Declaration of lndependence and lmpartiality of the Administrative Secretary.

The ToR were signed by the Parties and the Sole Arbitrator in counterparts on 28 March
2018 (Respondent), 1 April 2018 (Claimant) and 9 April 2018 (the Sole Arbitrator). Upon

receipt of all the signed original counterparts, the Sole Arbitrator sent four original hard

copies of the signed ToR to the Secretariat on 9 April 2018. By letter of 5 April 2018, the
Secretariat meanwhile informed the Parties and the Sole Arbitrator that the ICC Court
had extended the time limit for establishing the ToR from originally 9April 2018 until

31 May 2018.

By e-mail of 5 April 2018, the Secretariat further took note of Respondent's change of
name from DIV d.o.o. to DIV Grupa d.o.o. and informed the Parties that it would modify

the caption of this arbitration accordingly, subject to any objections by Claimant until

12 April2Ol8. ln the absence of any objections by Claimant until the expiry of the time
limit, the Secretariat modified the caption of the present arbitration.
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22 By letter of 10 April 2018, the Secretariat informed the Parties and the Sole Arbitrator on
the receipt of both Parties' deposits on the advance on costs and that the advance on

costs fixed by the ICC Court at USD 150,000.00, subject to later readjustment, had been
entirely paid by the Parties.

23 By Procedural Order No. 3 dated 9 May 2018 the Sole Arbitrator closed the proceedings

with regard to the phase of the determination of the law applicable to the Contracts.

24 On 17 May 2018, the Sole Arbitrator rendered the Partial Award on the Law Applicable

to the Contracts wherein she held that Swiss law is the law applicable to the Contracts.

2s On 31 May 2018, the Court fixed 31 May 2019 as the time limit for the final award based

upon the procedural timetable (Article 31(1 )).

26 On22 June 2018, Claimant filed its Statement of Claim dated 22 June 2018 (the "SoG")

with the following prayers for relief:

"The Claimanf seeks the following relief:

a) Dismiss the Respondenf5 set-off claim;

b) ORDER that the Respondent pay the Claimant US$ 714,480.07 and
EURO 4,147,000 plus an annual interest;

c) ORDER that the Respondent pay allcosfs of this arbitration, including the admin-

istrative fee of the lCC, all fees and expenses of the Tribunal, and all costs and
expenses incurred by the Claimant in prosecuting these proceedings, including

legal fees, internal managemenf cosfs, and allassoclafed expenses;

d) ORDER any further or other relieves as fhe Tribunal in its discretion seesfit."

27 Furthermore, Claimant reiterated in the SoC its objections against the Sole Arbitrator's
jurisdiction to hear Respondent's set-off claim.

28 On 17 August 2018, Respondent submitted its Statement of Defense dated 17 August
2018 (the "SoD") together with the exhibits R-3 to R-49, the legal exhibits RL-1 to RL-
26, the witness statements RWS-1 to RWS-6 and the expert reports RER-1 to RER-5

and with the following prayers for relief:

1. That Claimant's claims be drsmissed in the amount of Respondent's set-off claim;

2. That Claimant be ordered to pay a// cosfs of the arbitration proceedings, including
fhe cosfs of the ICC and the fees and cosfs of the Arbitral Tribunal;

3. That Claimant be ordered to compensafe Respondent for allcosfs incurred in con-

nection with this arbitration, including but not limited to Respondenf's cosfs for at-

torney's fees, in-house counsel and wifnesses, cosfs for lost executive time and
expert's cosfs, if any.

Respondent expressly reserves the right to amend its Prayers for Relief and/or to
submit further claims in this or another proceeding."

2s On 24 August 2018, Claimant filed its submission on jurisdiction and applicable law to
Respondent's set-off defense.



30 On 31 August 2018, Respondent submitted its comments on Claimant's submission of
24 August 2018 on the issues of jurisdiction and the law applicable to Respondent's set-

off defense.

On 6 September2018, the Parties and the Sole Arbitrator held the Case Management

Conference ll (the "CMC ll") via conference call. During the CMC ll (and subsequently

formalized by Procedural Order No. 4 of 6 September 2018), the Sole Arbitrator ordered

Respondent to provide her with a full translation of Exhibit R-4 and a synopsis on the

different company names of the various Croatian entities involved in this arbitration until

13 September 2018. ln addition, and also until 13 September 2Q18, the Sole Arbitrator
invited the Parties to directly confer with each other and to submit to her a formalized

choice-of-law agreement on the different laws applicable to the set-off and the merits of
the set-off claims brought fonvard by Respondent, provided that such agreement could

be concluded. Lastly, the Parties agreed to suspend the deadlines set in the PO 2 for

the submission of the reply, the reloinder the final cut-off date and the pre-hearing con-

ference call for the time being.

By e-mail of 13 September 2018, Respondent submitted as exhibit R-50 and R-51 a full

translation of Exhibit R-4 as well as a synopsis on the different company names of the

various Croatian entities involved in this arbitration. Furthermore, Respondent informed

the Sole Arbitrator that a formalized (written) choice-of-law agreement could not be con-

cluded. However, since the Parties had presented concurrent views on the laws applica-

ble to the set-off, it was Respondent's view that under the relevant Swiss lex arbitri (under

whose terms a choice-of-law agreement would not require a specific form) a legally valid

consensus on the applicable laws existed.

Upon the Sole Arbitrator's invitation by e-mail of 20 September 2018, Claimant com-

mented on Respondent's aforementioned views by its e-mail of 26 September 2018.
Therein, Claimant confirmed that the understanding of the Parties' views on the applica-

ble laws were in fact congruent.

By Procedural Order No. 5 dated 1 November 2018, the Sole Arbitrator closed the pro-

ceedings with regard to the phase of the determination of her jurisdiction to hear, and

the law applicable to, Respondent's set-off defense.

On 4 February 2019, the Sole Arbitrator rendered the PartialAward No. 2 on Jurisdiction

to Hear Respondent's Set-Off Defense and on the Law(s) Applicable to Set-Off Defense

holding amongst others that she had jurisdiction to hear Respondent's set-off defense

without prejudice to the validity of the assignment and/or the merits of Respondent's set-

off defense and that Swiss law applied to the validity of the set-off.

On 14 March 2019, the Parties and the Sole Arbitrator held the Case Management Con-

ference lll ('CMC lll") via conference call to discuss and finalize the revised PO 2 after

the PartialAward No. 2 had been rendered.

By Procedural Order No. 6 dated 15 March 2019, the Parties were subsequently invited

to communicate their confirmation of the dates set forth in the draft revised PO 2 en-

closed to the Procedural Order No. 6 or submit a reasoned proposal for any changes

requested in writing at their earliest convenience but no later than by 20 March 2019.
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38 On 20 March 2019, the Sole Arbitrator issued the Revised Procedural Order No. 2 (Pro-

cedural Timetable; "Revised PO 2').

3e On 5 April 2019, Respondent filed a request for interim relief (the "Request for Interim
Relief') together with the exhibits R-52 to R-55 and the legal exhibits RL-27 to RL-35,

requesting amongst others that Claimant be ordered to immediatelywithdraw its Request

for Arbitration filed before the China lnternational Economic Trade and Arbitration Com-

mission (CIETAC) in Beijing.

40 On 15 April 2019, Claimant submitted, within an extended deadline, its reply to the Re-

quest for lnterim Relief together with the legal exhibits CL-1 to CL-3, requesting the dis-

missal of the Request for lnterim Relief.

41 On 18 April 2019, Respondent submitted, upon its own request to be granted to leave,

its comments on Claimant's reply to the Request for lnterim Relief. On 22 April 2019,

Claimant filed a response to Respondent's submission of 18 April 2019.

42 By Procedural Order No. 7 dated 25 April 2019, the Sole Arbitrator denied Respondent's

Request for lnterim Relief dated 5 April 2016.

4s On 14 June 2019, Claimant filed the Reply togetherwith the exhibit C-69, the legal ex-

hibits CL-4 to CL-S, the witness statement CWS-1 and the expert reports CER-1 to CER-

2, and with the following prayers for relief:

a) ?lsmiss the Respondenfb set-off claim;

b) ORDER that the Respondent pay the Claimant US$ 714,480.07 and
EURO 4,147,000 plus interest amounts up to 31 January 2020 as:

(1) USD 100,419, in respect of the USD 714,480 that is owed under contracts
5W15EU224, SWl5EU237 and SW15EU240; and

(2) EUR 520,364, in respect of the EUR 4,147,004 that is owed under contract
sw16EU056.

7
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c) ORDER that the Respondent pay allcosfs of this arbitration, including the admin-
istrative fee of the ICC, all fees and expenses of the Tribunal, and all costs and

expenses incurred by the Claimant in prosecuting these proceedings, including
legal fees, internal managemenf cosfs, and allassocrafed expenses,'

d) ORDER any further or other relieves as fhe Tribunal in its discretion sees fit."

On 31 October 2019, Respondent filed the Rejoinder together with the exhibits R-56 to

R-63, the legal exhibits RL-36 to RL-42, the witness statements RWS-6 to RWS-10 and

the expert reports RER-6 to RER-8. The prayer for relief remained the same as in the

SoD.

On 21 November 2019, the Sole Arbitrator issued the Procedural Order No. 8, partially

granting Claimant's request for an extension of the Final Cut-Off Date until 6 December
2019, to allow Claimant's expert to review the supplementary expert opinion submitted

with Respondent's Rejoinder.

45
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46 Upon the Sole Arbitrator's request, Respondent submitted by e-mail of 25 November
2019, translations of the requested pages of exhibits submitted with the expert report
RER-6, SQ-54, SQ-59 and SQ-60.

47 On 26 November 2019, the Sole Arbitrator issued a further Revised PO 2
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By e-mail of 6 December 2019, Claimant filed the exhibit C-70, the witness statement

CWS-2 and the expert report CER-3 and identified the fact and expert witnesses it in-

tended to cross-examine.

By e-mail of 10 December 2019, Respondent requested that exhibit C-70, the witness

statement CWS-2 and the expert report CER-3 be declared inadmissible arguing that
Claimant failed to provide any explanation regarding the justification of its additional ex-
pert witness statement and that the Procedural Order No 8 did not allow Claimant to
submit further factual evidence of this kind, as the extension of the Final Cut-Off Date

requested, and partially granted, was based solely on the alleged need to obtain, and

submit, further expert testimony, but not factual evidence.

On 10 December 2019, the Sole Arbitrator and the Parties held a Pre-Hearing Confer-

ence Call in order to discuss the procedural modalities of the witness hearing scheduled
for 31 March - 3 April 2020. At this Pre-Hearing Conference Call, the Sole Arbitrator
further identified a few legal issues the Parties had not yet addressed in their briefs and

discussed the time frame and format of such additional legal submissions with the Par-

ties. By e-mail of 12 December 2019, the Parties were provided with a draft Procedural

Order No. 9 on the organization of the witness hearing scheduled for 31 March 2020 - 3

April2Q2Q and invited to comment thereon no later than by 17 December 2019. ln addi-

tion, the Parties were provided with the Declaration of lndependence and lmpartiality of
the newly appointed Administrative Secretary.

Upon Claimant's request of 2 January 2Q20, the Sole Arbitrator issued several visa invi-

tation letters on 6 January 2020 as well as on 14 January 2020 for Claimant's party

representatives and witnesses travelling from China in order to be granted a visa to at-

tend the witness hearing in Switzerland. On 14 January 2020, the Sole Arbitrator sent

original hard copies of the six invitation letters to Claimant as requested on that day. On

21 January 2020, the Sole Arbitrator sent the hard copy of an amendment to the visa

invitation letters to Claimant as requested by Claimant on 17 January 2020. By e-mail of
12 February 2020, Respondent also requested an invitation letter for its witness from

China, which was also sent in hard copy by courier mail.

On 13 January 2020, the Sole Arbitrator issued Procedural Order No. 9 (on the admissi-

bility of additional evidence) after taking the Parties' several exchanges of arguments

into consideration on whether or not the additional evidence submitted by Claimant on

the extended Final Cut-Off Date of 6 December 2Q19. ln Procedural Order No. 9, the

Sole Arbitrator admitted Claimant's second expert report of Ben Johnson (CER-3), ex-
hibit C-70, and CWS-2 (witness statement by Ms. Ding Chingli) and invited Respondent

to inform her no later than by 17 January 2020, whether it wished to comment on Claim-

ant's second expert report of Ben Johnson (CER-3), exhibit C-70, and CWS-2 (witness
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statement by Ms. Ding Chingli) in writing within a short deadline or orally at the outset of

the hearing.

Also on 13 January 2020, the Sole Arbitrator issued the Procedural Order No. 10 on the

organization of the witness hearing scheduled for 31 March 2020 - 3 April 2020 upon

consideration of the Parties' comments of 16 and 17 December 2020.

By e-mail of 17 January 202Q, Respondent clarified that it wished to address the witness

statement CWS-2 and exhibit C-70 during the direct and/or cross-examination of the

concerned witnesses and/or experts during the hearing, respectively in the post-hearing

brief. Regarding the second expert report of Ben Johnson (CER-3) Respondent, how-

ever, wished to reserve the right to address this report in the opening statement. ln ad-

dition, Respondent suggested that its expert witness whose expert report had been ad-

dressed in the mentioned second expert report be given the opportunity to address Mr.

Johnson's report directly as part of his direct examination during the hearing. On 23 Jan-

uary 2Q2Q, the Sole Arbitrator confirmed receipt of Respondent's e-mail response of
17 January 2020 and took note of Respondent's reservations to (i) address Mr. John-

son's Second Expert Report (CER-3) in the opening statement, and to (ii) request for

more time in the direct examination of Respondent's expert Mr. Quereshi to give him the

opportunity to address Mr. Johnson's Second Expert Report directly.

On 23 January 2020, the Parties filed their respective submissions concerning additional

legal issues, in Respondent's case together with the exhibit R-64 and the legal exhibits

RL-43 to RL-58.

57

By e-mail of 1 1 February 2020 Claimant informed the Sole Arbitrator on the seriousness

of the situation in China due to the Corona virus and inquired whether the payment for
the hearing facility could be transferred or refunded, should the hearing date have to be

changed. On the same day, Respondent replied to the Sole Arbitrator's invitation and

confirmed to inquire this issue with the hearing facility while sharing the hearing facilities'

terms and conditions. Upon the exchange of several e-mails with the Parties, the Sole

Arbitrator invited the Parties by e-mail of 12February 202Q, to indicate by 14 February

2020 on whether they wished to postpone the hearing considering the uncertainty with

the situation in China with respect to the Corona virus, and if so, to make proposals for
alternative hearing dates.

Due to the short cancellation guidelines of the hotel, which had been booked by the

Parties as venue for the witness hearing, the Sole Arbitrator invited the Parties by e-mail

of 13 February 2020 to communicate by the end of the same day, whether they wished

to postpone the hearing due to the uncertainty caused by the Corona virus and to provide

her with alternative hearing dates by 20 February 2020. Since both Parties agreed with

the postponement, the Sole Arbitrator by another e-mail of 13 February 2020 cancelled

the witness hearing scheduled for 31 March - 3 April 2020.

Having received the Parties' respective proposals for an alternative hearing date, the

Sole Arbitrator informed the Parties by e-mail of 25 February 2020 on the new dates for
the witness hearing, i.e.,26 - 29 October 2020.
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On 19 March 202Q, the Sole Arbitrator issued the revised Procedural Order No. 10 on

the organization of the witness hearing scheduled for 26 - 29 October 2020.

By e-mail of 2 September 2020, the Sole Arbitrator invited the Parties to indicate by

9 September 2O2Q how they wished to proceed with respect to the witness hearing in

light of the pandemic situation and the travelling restrictions possibly being place.

Since both Parties were in favor of postponing the witness hearing and against conduct-

ing the witness hearing via video conference, the Sole Arbitrator cancelled the hearing

dates scheduled Ior 26 - 29 October 2020 by e-mail of 11 September 2020 and invited

the Parties to inform her until 30 September 2020 about alternative hearing dates.

Based on the Parties' proposals, the Sole Arbitrator invited the Parties by e-mail of
11 January 2021 to inform her on their availabilities for a witness hearing on 14 - 17

September 2021 or, alternatively, on 8 -12 November 2021.

Upon the Parties' respective replies, the Sole Arbitrator informed the Parties by e-mail of
12 January 2021 that the witness hearing was scheduled to take place on 14 - 17 Sep-

tember 2021, alternatively on 13 - 17 December 2021.

On 20 July 2021, the Sole Arbitrator was informed by the hotel designated by the Parties

to host the witness hearing that due to the pandemic situation the hotel could no longer

offer the hearing facilities at the original location in Zurich at the designated hearing

dates. By e-mail of the same date the Sole Arbitrator invited the Parties to indicate how

they wished to proceed under these circumstances.

Given the Parties' respective replies to her e-mail of 20 July 2021, the Sole Arbitrator, by

e-mail of 23 July 2021, cancelled the hearing dates of 14- 17 September2021 and,

subject to the Parties' instructions in the further course of these proceedings and until

further notice, ordered the hearing to take place on the alternative hearing dates previ-

ously agreed upon, i.e., 14 - 17 December 2021.

By e-mail of 13 October 2021, the Sole Arbitrator invited the Parties to indicate until

22 October 2021 whether they wished to hold a physical, remote or hybrid hearing.

By e-mail of 19 October 2021, the Sole Arbitrator took note of the Parties concurrent

requests of 18 October202l and agreed to postpone the hearing one more time until

spring 2Q22in favor of a physical hearing, subject to the following conditions, Le., that

the Parties agree (i) on an alternative hearing schedule in the event of a hybrid or remote

hearing; (ii) on a fixed date approximately two months prior to the hearing to communi-

cate the reasons, if a Party considers that a physical meeting is again not possible in

spring 2022, and that the hearing will then automatically take place in a hybrid or remote

format according to the alternative hearing schedule subject to (i); and finally, (iii) that
the Parties agree on a new hearing date in March or April 2022.

On 28 October 2021, the Sole Arbitrator and the Parties held an organizational video

conference in preparation of the witness hearing. The Parties and the Sole Arbitrator
agreed that the hearing shall take place in a physical format on 5-8 April2022, subject

to any reasoned objections by either Party until 14 February 2022. ln the event a physical

meeting would again not be possible, the Parties agreed to conduct the hearing in a
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hybrid or even a fully remote format on these new hearing dates in accordance with an

adapted alternative hearing schedule. By subsequent e-mail of 9 December 2021, the

Sole Arbitrator provided the Parties with a draft of the newly revised Procedural Order

No 10, a revised PO 2 (Procedural Timetable), the offerof the ICC Hearing Center, the

CV as well as a draft Declaration of lndependence and lmpartiality by Rachel Chiao, the

Neutral Observer, and invited them to provide their comments thereon until 15 December

2021.

Upon the Parties' respective replies on 15 December 2021, the Sole Arbitrator requested

further clarifications from the Parties on the same date regarding the appointment of a
neutral third party to attend the witness examinations as well as the determination of a
neutral remote hearing venue for the witness examination. She invited the Parties to
provide the Sole Arbitrator with a joint list of three neutral third parties as well as of one

or two neutral remote venues in each country where witness or expert testimony should

take place remotely. ln addition, the Sole Arbitrator invited the Parties to agree on the

instructions to such neutralthird party observing the remote witness examinations. ln the

event the Parties did not submit such a joint list until 22 December 2021, the Sole Arbi-

trator already invited each Party to communicate its proposal of three neutral third parties

and two neutral remote venues until 24 December 2021 (later extended until 17 January

2022), and at the same time granting each Party the opportunity to comment the proposal

of the other party until 28 December 2021 (later extended until 21 January 2022).

By e-mail of 23 December 2021, the Sole Arbitrator took note of the Parties' concurrent

statements on22 December202lthatanobserverof remotewitnesstestimonies, if any,

should observe the testimony of factualwitnesses only, and that such remote testimonies

should take place at one "remote venue" for all factual witnesses residing in the same

country (provided that travelling within such country is permitted). The Sole Arbitrator
further noted that Claimant insisted on not having such an observer of witness testimo-

nies at all, but that Respondent should bear all costs incurred in relation to such observ-

ers. By e-mail of 10 January 2022, upon the Sole Arbitrator's invitation to comment, Re-

spondent expressed its willingness to agree to waive the requirement of neutral observ-

ers for the fact witnesses as well, however, subject to adequate substitute rules to ensure

the proper identification of the fact witnesses and a proper conduct of the witness exam-

ination, as well as explicit undertakings by the witnesses and the involved law firms that

the rules set out by the Sole Arbitrator for the evidentiary hearing will be fully complied

with.

71 ln addition, also by e-mail of 10 January 2022, Claimant communicated the names of
two interpreters, together with their CV and a declaration of independence and impartial-

ity of each interpreter. By e-mail of '13 January 2022, Respondent informed the Sole

Arbitrator on the absence of any objections to the nomination of the two interpreters

communicated by Claimant.

Upon the Parties' respective requests of 24 and 25 January 2022, the Sole Arbitrator
provided the Parties by e-mail of 25 January 2022 with the updated visa invitation letters

72
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73

for all participants from China. ln the absence of any comments thereto, the Sole Arbi-

trator dispatched the original hard copies of the respective invitation letters to the Parties

on 1 February 2022.

By respective e-mails of 14, 15 and 21 February 2022, Claimant as well as Respondent

indicated that due to pandemic situation, they agreed to conduct the witness hearing fully
remotely. Claimant proposed to keep the original hearing schedule, however, requested

to start one hour earlier due to the time difference.

74 On 23 February 2022, the Sole Arbitrator issued the revised Procedural Order No. 10 on

the organization of the witness hearing scheduled for 5 - 8 April 2022.

7s By e-mail of 8 March 2022, the Sole Arbitrator indicated to the Parties that the test runs

with the ICC Hearing Centre which had been retained by the Parties to organize the

remote witness hearing were scheduled for 18 and 21 March 2022. By e-mail of 9 March

2022, the Sole Arbitrator scheduled a further test run for 22 March 2022to accommodate

the schedule of the two interpreters to allow for a technical test run on the translation

channel together with the Neutral Observer and the Court Reporter.

76 By e-mail of 16 March2022, the Respondent provided the Sole Arbitrator with a copy of
the Settlement Agreement dated 15 March 2022 and signed by both Parties (the "Set-

tlement Agreement") and asked the Sole Arbitrator to stay the proceedings, cancel the

evidentiary hearing and to issue an award by consent according to the terms of the at-

tached settlement. By e-mail of 16 March 2022, Claimant confirmed that the Parties had

reached a settlement and also requested the Sole Arbitrator to render an award by con-

sent according to the Settlement Agreement.

77 By e-mail of 16 March 2Q22, the Sole Arbitrator took note of the Parties' Settlement

Agreement and stayed the present arbitration proceedings effective immediately pending

the drafting of the award by consent.

ln result of the Parties' Settlement Agreement and in line with Article 27 of the 2017 ICC
Rules, the Sole Arbitrator declared these arbitration proceedings closed by Procedural

Order No. 1 1 of 31 March 2022.

The Sole Arbitrator herewith renders this Final Award by Consent within the time limit

granted by the lCC, extended for the last time by the ICC Court on 2 December 2021

until 29 July 2022.

2. Settlement Agreement

80 The Settlement Agreement dated as of March 15,2022 reads as follows:

"Settlement Agreement

dated as of March 15,2022

by and among

Hunan Valin Xiangtan lron and Steel Co., Ltd. (Claimant)

Yuetang District, Xiangtan City, Hunan Provide,

P.R. China

78

79
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and

DIV Grupa d.o.o. (formerly DIV d.o.o.)
Bobovica 10lA 10430, Samobor, Republic of
Croatia

and

(Respondent)

Brodogadevna lndustrija Split d.d. (Brodosplit)
Put Supavla 21, 21000 Split, Republic of Croatia

(Claimant, Respondent and Brodosplit

each a Party, together the Parties)
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Whereas

A. Claimant and Respondent have entered into four contracts, i.e., contract
SWl5EU224 dated December 3,2015, contract SWl5EU240 dated December 14,

2015, contract SWl5EU237 dated December 14,2015, and contract SW16EU056
dated April 6, 2016, all contracts for the purchase and sale of a total of 21,170 metric
fons of sfeel wire for cold heading by Claimant (seller) to Respondent (buyer) for the

total purchase price of USD 5,867,375.00 and EUR 4,117,420.00 (the Contracts);

B. Claimant and Brodosplit Shipyard Ltd. (Brodosplit Shipyard) entered into a contract
2013EU066 dated August 6, 2013 for the purchase and sale of 7,500 metric tons of
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steelwire for cold heading by Claimant (seller) to Brodosplit Shipyard for a purchase

price of USD 5, 175,925 (the Brodosplit Contract);

C. Brodosplit Shipyard was merged into Brodogradevna lndustrija Split d.d. (Brodosplit)

in 2013;

D. A dispufe has arisen between the Parties under the Contracts and the Brodosplit

Contract;

E. Claimant has initiated arbitration proceedings against Respondent under the ICC

Rules (lCC Arbitration Case No.23128/GR;the ICC Arbitration);

F. ln the ICC Arbitration, Claimant has demanded in particular that Respondent be or-

dered to pay to Claimant (i) USD 714,480.07 and EUR 4,147,000 plus interest, and
(ii) allcosfs of the ICC Arbitration (including party compensation);

G. Respondent has demanded in the ICC Arbitration that Claimant's claims be dis-

missed in the amount of Respondent's (assigned) set-off claim arising from the
Brodosplit Contract, with the set-off claim quantified to date at EUR 2,724,021; and
that Claimant be ordered to pay a// cosfs of the arbitration proceedings (including

party compensation);

H. Claimant has demanded that Respondenf's sef-or1claim be dismissed;

L A Partial Award No. 1 was rendered in the ICC Arbitration on May 17, 2018, holding

fhaf Swiss law applies to the Contracts;

J. A Partial Award No. 2 was rendered in the ICC Arbitration on February 4,2019, hold-
ing thatthe Sole Arbitrator in the ICC Arbitration has jurisdiction to hear Respondent's

set-off defense; that the law applicable to the validity of the set-off defense is Swiss
law; the law applicable to the assignment between Brodosplit Shipyard and Respond-

enf is Croatian law and that the question whether the assignment can be invoked vis-
d-vis Claimant is subject to the law of the P.R. China; and that the law applicable to
the merits of the claims resulting from the Brodosplit Contract is primarily fhe C/SG,

and that questions not governed by fhe C/SG are subsidiarily subject to the law of
the P.R. China;

K. On December 5, 2018, Claimant initiated arbitration proceedings agarnsf Brodosplit
under the CIETAC Arbitration Rules (Arbitration Case no. R20190401), asserting the

invalidity of the Brodosplit Contract (the CIETAC Arbitration);

L. The claims filed by Claimant in the CIETAC Arbitration were fully dismissed with Ar-
bitral Award No. 1861 dated December 1 1 , 2019;

M. ln the ICC Arbitration, an Evidentiary Hearing is sef to take place between April 5,

2022 and April 8,2022;

N. The Parties have engaged in extra-procedural settlement discussions;

O. The Parties intend fully and finally to settle alltheir claims, dispufeg rights and obli-
gations in connection with each of the Contracts, the Brodosplit Contract, the ICC
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(a)

Arbitration and the CIETAC Arbitration under the terms and conditions of this Seff/e-

ment Agreement.

Now, therefore, the Parties agree to the following binding terms and condition of settle-

ment:

1. Settlement payment

(a) Respondent shall pay to Claimant the lump sum amount of USD 3.700.000

(three million seven hundred thousand US dollars) without any interest and VAT

(the Settlement Payment).

(b) The Settlement Payment shall be effected by bank transfer within thirty (30)

days of the Award by Consenf (see Secfion 3 of this Settlement Agreement).

Payment of the Settlement Payment shall be made to the following bank ac-

count:

NAME OF BANK: BANK OF CHINA, XIANGTAN BRANCH

ACCOUNT NO.: 597657368223

NAME OF PAYEE: HUNAN VALIN XIANGIAN /RON AND STEEL CO., LTD.

SWIFT BKCHCNBJgSD

Legal and Arbitrafion Cosfs

Each Party is responsible for its own cosfg including fhe cosfs of legal fees,

management time, consultancy fees and any other costs incurred directly or
indirectly in relation to the ICC Arbitration, the underlying dispute and this Set-

tlement Agreement.

(b) Ihe cosfs of the ICC Arbitration, still to be fixed by the ICC Court, are to be paid

out of the deposits paid by Claimant and Respondent, with Claimant and Re-

spondent each bearing fhe cosfs in equalshares. To the extent the deposits do

not suffice to cover the ICC Arbitration's cosfs, any additional cosfs of the ICC

Arbitration shall be borne by Claimant and Respondent in equalshares.

3. Termination of the ICC Arbitration

(a) Upon the execution of this Settlement Agreement, Claimant and Respondent

shall jointly request fhe So/e Arbitrator to stay the ICC Arbitration pending the

rendering of an Award by Consent.

Upon the execution of this Settlement Agreement, Claimant and Respondent

shalljointly inform fhe So/e Arbitrator that they have reached an agreement for

the full and final resolution of all claims arising in the ICC Arbitration and in

relation to the Contracts and the Brodosplit Contract, and that they therefore
jointly request the Sole Arbitrator to render an Award by Consent

(i) holding that the ICC Arbitration is terminated by consent;

(ii) ordering Respondent to pay to Claimant within thirty (30) days of this
Award the amount of USD 3.700.000 (three million seven hundred thou-

sand US dollars) without any interest and VAT;

(b)
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5.

Fi

(iii) dismisstng Claimants claims and Respondent's claims (including lfs sef-

off claim) with prejudice;

(iv) fixing fhe cosfs of the ICC Arbitration and applying the cost deposits paid

so far for the ICC Arbitration with each Party bearing fhe cosfs in equal

shareg and that to the extent fhe deposifs do not suffice, any additional

cosfs shall be borne by Claimant and Respondent in equalshares;

(v) making no award for the payment of one party for the other party's cosfs

in relation to the ICC Arbitration, the underlying dispute or this Settlement

Agreement.

Settlement of all claims and release of any obligations

The Parties agree that upon receipt by Claimant of the Settlement Payment, all
dispufes between the Parties, and all actual or potential, past present or future

claims of one Party against another Party arising out of or in connection with the

Contracts, the Brodosplit Contract, the ICC Arbitration, the CIETAC Arbitration

or any evenfs and circumsfances leading to the dispute settled by this Seff/e-

ment Agreement or otherwise related thereto are deemed fully and finally settled

and discharged with the exception of sections 5, 6, 8 and I of this Settlement

Agreement.

Confidentiality

Each Party shall keep the fact of the settlement, the existence and the terms of
fhis Seff/ement Agreement and the negotiations leading to the Settlement

Agreement entirely confidential and shallnof drsc/ose it to any other person ex-

cept:

(i) the auditors and legaladyisers of the Parties;

(ii) where a Party is under a legal or regulatory obligation to make such dls-

closure, in which case fhe disclosure shall be limited to the extent of that
legal obligation;

(iii) to the extent that it is already in the public domain (other than as a result

of the disclosing Party's breach of this Settlement Agreement);

(iv) with the prior written consent of the other Parties to this Settlement Agree-
ment; or

(v) as provided in clause 3 of this Agreement.

The Parties sha// take all reasonable sfeps to make their employees, agents,

consultants, suppliers, advisors, representafives, associates, etc. (the Related
Parties) aware of the terms of this clause 5 and make all appropriate arrange-

ments to extend the terms of this provision to the Related Parties.

For the avoidance of doubt, this Settlement Agreement shall be submitted to the

Sole Arbitrator in the ICC Arbitration.

(a)

(b)

(c)
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6.

6.1

6.2

Miscellaneous

Waivers

No Partytothis Settlement Agreementwillbe deemed to have waived any rights

arising out of it or out of any breach of it, unless such Party has executed a
waiver in writing and given notice of it. lf a Party waives a right in writing, that

waiver shall not be construed to constitute a waiver of any other right, however

similar, arising out of this Settlement Agreement or out of any breach of it.

Severability

lf any term in this Settlement Agreemenf ls found to be unenforceable, void or
contrary to mandatory law, then that term shall be ineffective only to the extent

of such unenforceability or invalidity and shall in no way affect the enforceability

or validity of the remainder of that term or the other terms of this Settlement

Agreement. ln the event that a provision is found to be invalid or unenforceable,

the Parties shall negotiate in good faith in order to agree the terms of a mutually
sati sfactory su bstitute provision.

6,3 Entire agreement

Ihrs Seff/ement Agreement constitutes the entire agreement of the Parties in

relation fo ds subiect matter and supersedes all prior lefters, representations,

warranties and agreements relating to the subject matter of this Settlement

Agreement.

6.4 Assignment

No Party may assign all or part of its rights and obligations under this Seff/emenf

Agreement to any third party without the prior written consent of the other Par-

fies.

6.5 Variation

Any variation to this Settlement Agreement is not effective unless it is made in

writing and signed by or on behalf of each of the Parties.

7. Counterparts

Ihis Seff/ement Agreement may be executed in any number of counterparts

and by the Parties hereto in separate counterparts, each of which when so ex-

ecuted shall be deemed to be an original and all of which taken together shall

constitute one and the same agreement.

Governing Law

This Settlement Agreement, including its construction, validity and performance

shall be governed by Swiss substantive Law to the exclusion of any other law
that may be imputed in accordance with Choice of Law Rules applicable in any
jurisdiction. The United Nations Convention on Contracts for the lnternational

8.
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Sa/e of Goods of Vienna, 1 1 April, 1 980 shall not apply to this Seftlement Agree-
ment.

9. Arbitration

All disputes ansrng out of or in connection with this Settlement Agreement, in-

cluding any question regarding ifs exisfence, validity or termination, shall be fi-

nally settled underthe Rules of Arbitration of the lnternationalChamber of Com-

merce by a sole arbitrator appointed in accordance with the said Rules. The

place of arbitration shall be Zurich, Switzerland. The language of the proceed-

ings shall be English.

10. Authorized Signatories

Each Party represenfs that it has obtained all necessary internal approvals and

is duly authorised to enter into this Agreement and that the signatory executing

this Agreement on its behalf is duly authorised and empowered to represent it
for this purpose.

[Signatures on next page]

Executed as of the date written on the cover page to this Agreement.

Hunan Valin Xiangtan lron and Sfeel Co.,

Ltd.

Name: LIBO WANG Name:

Function: Director of Legal Department Function:

[signature and date, i.e., 2022.3. 1 6]

DIV Grupa d.o.o. fStamp of DIV GRUPA d.o.o.]

Isisnaturel

Name: TOMISLAVDEBELJAK

Function: CEO

Name: TOMISLAVDEBELJAK
Function: CEO

Name:

Function

Brodogadevna lndustrija Split d.d. [Stamp of Brodogadevna lndustrija Split d.d.]

[siqnaturel

Name:

Function:"
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3. Gosts of Arbitration

81 ln view of the Parties' joint request dated 16 March 2Q22, the Sole Arbitrator shall issue
a Final Award by Consent for the termination of the present arbitral proceedings in ac-

cordance with Article 33 of the 2017 ICC Rules.

82 At its session of 8 March 2018 the ICC Court fixed the advance on costs at USD 150,000,

subject to later readjustments pursuant to Article 37(2) ol the 2017 ICC Rules as indi-

cated in the Secretariat's letter of 8 March 2018. Up to date, the advance on costs in the

amount of USD 150,000 has been paid by the Parties in equal shares of USD 75,000

each.

83 The ICC Court, at its session of 28 April2022 fixed the fees and expenses of the Sole

Arbitrator and the administrative expenses at USD 150,000. This amount consists of:

. ICC administrative expenses USD 46,497

. Fees of the Sole Arbitrator USD 102,600

. Expenses incurred USD 903

. Total costs: USD 150,000

84 These costs of arbitration will be set-off against the advances on costs paid by the Parties

in equal shares.

85 ln accordance with Article 2a of the Settlement Agreement each Party is responsible for
its own costs, including the costs of legal fees. ln Article 3(v) of the Settlement Agreement

the Parties jointly requested the Sole Arbitrator to make "no award for the payment of
one party for the other party's cosfs rn relation to the ICC Arbitration, the underlying dis-
pute or this Seftlement Agreement". Each Party will thus bear its own party's costs and

other costs in relation to this ICC arbitration, the underlying dispute or the Settlement
Agreement.

ln accordance with Article 33 of the 2017 ICC Rules and in view of the foregoing considerations

the Sole Arbitrator renders the following
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1

2

3

4

5.

Final Award by Gonsent

This ICC Arbitration is terminated by consent of the Parties' Settlement Agreement dated
15 March 2022.

Respondent is hereby ordered to pay to Claimant within thirty (30) days of this Award
the amount of USD 3.700.000 (three million seven hundred thousand US dollars) without
any interest and VAT.

The payment shall be effected to the following account

Name of Bank:

Account No.:

Name of Payee

SWIFT Code

BANK OF CHINA, XIANGTAN BRANCH

597657368223
HUNAN VALIN XIANGTAN IRON AND STEEL CO., LTD
BKCHCNBJ9SD

Claimant's claims and Respondent's claims (including its set-off claim) in the present

arbitration are hereby fully dismissed with preiudice.

The costs of this arbitration (fees and expenses of the Sole Arbitrator and administrative
costs of the ICC) amount to USD 150,000 and are set-off against the advances on costs
paid by the Parties in equal shares. Each Party bears the costs of this arbitration in equal
shares.

Each Party bears its own party's costs and other costs in relation to this ICC arbitration,
the underlying dispute or the Settlement Agreement.

Place of arbitration: Zurich, Switzerland

Date: 3 tJ-
The Arbitrator

Simone M. Hofbauer






















































































