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Nadlezni trgovacki sud Trgovacki sud u Splitu
Poslovni broj spisa St-273/2022

PRIJAVA TRAZBINE VJIEROVNIKA U PREDSTECAJNOM POSTUPKU

PODACI O VJEROVNIKU:

Ime i prezime / tvrtka ili naziv LMG MARIN AS

OIB 84606636326

Adresa / sjediSte Solheimsgaten 16, BERGEN, Norveska

PODACI O DUZNIKU:

Ime i prezime / tvrtka ili naziv: BRODOGRADEVNA INDUSTRIJA SPLIT, dioni¢ko
drustveo (BRODOSPLIT d.d.)

OIB 18556905592
Adresa / sjediste Put Supavla 21, 21000 Split
PODACI O TRAZBINI:

Pravna osnova trazbine (npr. ugovor, odluka suda ili drugog tijela, ako je u tijeku sudski
postupak oznaku spisa i naznaku suda kod kojeg se postupak vodi)

- Partial Final Award (djelomi¢ni konaéni pravorijek) od 15. studenog 2021.

- Correcting Memorandum in respect of partial final arbitration award (Memoranudm
o ispravku djelomi¢nog konaénog arbitraznog pravorijeka) od 10. sije¢nja 2022.

- u tijeku je arbitraZni postpak u Londonu u odnosu na preostali dio tuZzbenog zahtjeva
Iznos dospjele trazbine: 9.066.263,78 HRK

Glavnica 8.306.076,20 HRK
(6.694.653.93 NOK =4.891.107.47 HRK
1.010.300.00 NOK = 738.124.17 HRK
300.090.78 GBP = 2.676.844.57 HRK)

Kamate 760.187.57 HRK (1.040.499.06 NOK)
Iznos trazbine koja dospijeva nakon otvaranja predste¢ajnog postupka
(kn)

Dokaz o postojanju traZzbine (npr. ra¢un, izvadak iz poslovnih knjiga)



- Partial Final Award (djelomi¢ni konacni pravorijek) od 15. studenog 2021.

- Correcting Memorandum in respect of partial final arbitration award (Memoranudm
o ispravku djelomi¢nog konaénog arbitraZnog pravorijeka) od 10. sije¢nja 2022

- obraéun kamata od 27.svibnja 2022;

- zahtjev za odlukom o troskovima od 19. travnja 2022 s dodacima od 20. svibnja 2022;

Vjerovnik raspolaZe ovrinom ispravom DA / NE za iznos 5.651.295.,04 HRK (6.694.653,93
NOK +1.040.499,06 NOK)

Naziv ovrsne isprave
- Partial Final Award (djelomi¢ni konaéni pravorijek) od 15. studenog 2021.

- Correcting Memorandum in respect of partial final arbitration award (Memoranudm
o ispravku djelomi¢nog konaénog arbitraZznog pravorijeka) od 10. sije¢nja 2022.

PODACI O RAZLUCNOM PRAVU:

Pravna osnova razlu¢nog prava

Dio imovine na koji se odnosi razlu¢no pravo

Iznos trazbine (kn)

Razluéni vjerovnik odrice se prava na odvojeno namirenje ODRICEM / NE ODRICEM

Razlu¢ni vjerovnik pristaje da se odgodi namirenje iz predmeta na koji se odnosi njegovo
razluéno pravo radi provedbe plana restrukturiranja PRISTAJEM / NE PRISTAJEM

PODACI O 1IZLUCNOM PRAVU:

Pravna osnova izlu¢nog prava

Dio imovine na koji se odnosi izlu¢no pravo

Izluéni vjerovnik pristaje da se izdvoji predmet na koji se odnosi njegovo izlu¢no pravo radi
provedbe plana restrukturiranja PRISTAJEM / NE PRISTAJEM

Mjesto i datum
Zagreb 15.06.2022




- punomo¢

- Partial Final Award (djelomi¢ni kona¢ni pravorijek) od 15. studenog 2021., s prijvodom na
hrvatski jezik po ovlastenom sudskom tumacu, u ovjerenoj preslici

- Correcting Memorandum in respect of partial final arbitration award (Memoranudm o
ispravku djelomi¢ni kona¢nog arbitraznog pravorijeka) od 10. sije¢nja 2022, s prijvodom na
hrvatski jezik po ovlastenom sudskom tumacdu, u ovjerenoj preslici

- obratun kamata od 27. svibnja 2022, s prijvodom na hrvatski jezik po ovlastenom sudskom
tumacu, u izvorniku;

- zahtjev za odlukom o troskovima od 19. travnja 2022 s dodacima od 20. svibnja 2022, s
prijvodom na hrvatski jezik po ovlastenom sudskom tumacu, u preslici;

- te€ajna lista na dan 20. svibnja 2022.
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POWER OF ATTORNEY

Mi, niZepotpisani ovime opunomocujemo
We, the undersigned, do hereby appoint

LAW FIRM — ODVJETNICKO DRUSTVO

KACIC & BRBORA |

Attorneys — Odvjetnike I

Zdravka Kacéiéa, Nikolicu Brboru Lanu Dodig i Gorana Kritovica |
Ulica Ivana Banjav{i¢a 5, 10 000 Zagreb, Croatia '
tel: 385 1 46 35 500/ fax: 385 1 46 35 589

kao naSe zastupnike u pravnoj stvari:

to act as our Attorney in the following matter:

kod Trgovaékog suda u Splitu / FINA /drugog nadleZnog tijela
with Commercial court in Split / FINA /other competent body

broj St-273/2022
off.no St-273/2022 |

radi predste¢ajni postupak nad BRODOGRDEVNA INDUSTRIJA SPLIT d.d.
for  prebankruptcy proceedings over BRODOGRDEVNA INDUSTRIJA SPLIT d.d.

|

Ovlaiéujemo ih da nas zastupaju pred We authorize them to represent our interests
sudom i kod svih drzavnih organa, radi before the court as well as with the state |
zastite i ostvarenja naSih, na zakonu authorities with the aim of protecting our legal
osnovanih prava, da upotrijebe sva pravna rights, to use all remedies provided by Law, |
sredstva predvidena zakonom, naroéito da especially to file plaints and motions, to |
podnose tuzbe, zakljuée nagodbu, imenuju conclude settlements, to appoint substitutes, |
zamjenike, te poduzmu sve radnje koje u and to take all actions which they, in their sole
vlastitoj diskreciji smatraju potrebnim ili discretion, deem necessary or appropriate.
korisnim.
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LMG Marin AS
Name: Torbjern Bringedal

Title: General Member and Board Member
(authorised representative)

LMG MARIN AS NAVAL ARCHITECTS AND ENGI

POBox 2424 Solheimsviken | Tel:+47 55 59 40 00 | E-mail: office@mgmannno | Orgno

824 Bergen, Norway Fax: +47 55 59 40 01 | Web site: wwwimgn

| AJC for domestic payments (Norway): 5205.0803.287



CHEESWRIGHTS

SCRIVENER NOTARIES | LLP

[ TO ALL TO WHOM THESE PRESENTS SHALL COME, |
MICHELLE SCOTT-BRYAN of the City of London, England
NOTARY PUBLIC by royal authority duly admitted, sworn and
holding a faculty to practise throughout England and Wales,
DO HEREBY CERTIFY that the photographic copy hereunto
annexed is a true copy of an original partial final award
dated 15" November 2021, | having carefully collated and
compared the said copy with the said original and found
the same to agree therewith.

IN FAITH AND TESTIMONY WHEREOF | the said notary have
subscribed my name and set and affixed my seal of office in
London, England this eighth day of June in the year two
thousand and twenty two.

_ Regulated by the Faculty Office of the Archbishop of Canterbury

{8 III:II:;III:““””“] Bankside House, 107 Leadenhall Street London, EC3A 4AF tel 020 7623 9477

f' of Notaries email notary@cheeswrights.com wWww.cheeswrights.com Canarv Wharf nffice tal 190 7710 12ac
SCRIVENER DN et b b T Foro oo




IN THE MATTER OF THE ARBITRATION ACT 1996 AND
IN THE MATTER OF AN ARBITRATION

BETWEEN

LMG MARIN AS
CLAIMANT
-and-
BRODOGRADEVNA INDUSTRUA SPLIT d.d
RESPONDENT

Ship Design Contract dated 4 May 2018

PARTIAL FINAL AWARD

Introduction

The

This is the first Partial Final Award of the undersigned sole arbitrator lan Gaunt of 61
Cadogan Square, London SW1X OHZ in an arbitration between LMG Marin AS, a
company incorporated in the Kingdom of Norway having its registered office at
Solheimsgaten 16, 5058 Bergen, Norway (“LMG”) and Brodogradevna Industrija Split
d.d., a company incorporated in the Republic of Croatia with its principal office at Put
Supavia, 21000 Split, Croatia (“Brodosplit”). The arbitration concerns (1) a claim by
LMG for amounts said to be due under a design contract dated 4 May 2019 (the
“Contract”) for the production and delivery by LMG to Brodospit of design drawings
for a polar expedition cruise Vessel for delivery by Brodosplit to its wholly owned
subsidiary Polaris Exploration Inc and charter to Quark Expeditions and (2) a
counterclaim by Brodosplit for repayment of certain moneys paid, and in each case
claims for other relief related to the Contract.

arbitration

By Article 15 the Contract is governed by English law. It included provision for certain
technical disputes and disputes concerning the cost of implementation of Variation
Orders to be referred to an Expert and, except as properly referred to such Expert,
for disputes to be referred to arbitration in London in accordance with the London
Maritime Arbitrators Association (“LMAA”) Terms current at the time when the
arbitration proceedings are commenced. The relevant Terms are the LMAA Terms

2017.

Disputes having arisen between the parties, the parties agreed to my appointment as
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sole arbitrator and | accepted the appointment under the LMAA Terms 2017.

LMG, represented by Advokatfirmaet Simonsen Vogt Wiig, served claim submissions,
Brodosplit, represented by Tatham & Co, served defence and counterclaim
submissions; LMG served reply and defence to counterclaim submissions and
Brodosplit served reply to defence to counterclaim submissions. Certain
amendments were made to the submissions as originally served. In each case the
submissions were accompanied by the documents on which the parties relied in the
arbitration. Thereafter disclosure was made and witness statements exchanged.

On 8 February 2021 | made an order (as subsequently amended the “Amended
Procedural Order No. 1”) separating the issues In the reference and ordering that
the following issues be determined following a first hearing:

(i) The Claimant’s claims set out in paragraphs 1 to 78 of its Claim
Submissions dated 24 February 2020;

(i) The Respondent’s counterclaims set out in paragraphs 36-37, 43.1, 435,
43.6 and 43.7 of its Amended Defence and Counterclaim, and

(iii) The following issues arising out of the Respondent’s counterclaim in
paragraphs 38, 39 and 43.2 of its Amended Defence and Counterclaim:

(A) Did the Contract terminate before the Delivery Date and, if so, is the
Claimant liable to pay liquidated damages under Article 9 1.2?

(B) If the Claimant did not receive Input Information from the
Respondent for Technical Documents within the defined time limits
in Appendix Ill, is the Claimant under no liability to pay liquidated
damages for any failure by it to deliver those Technical Documents
by the dates defined in Appendix Il or does the Respondent’s delay
in providing Input Information mean that the Appendix |Il schedule
was varied and, if so, to what extent?

© Is it a condition of a claim for liquidated damages that the
Respondent give the Claimant three days' notice of its intention to
start calculating liquidated damages for delay under Article 9.1.1?

Effectively this means that the following are to be determined now:

(a) all of LMG’s claims for payment of MS4, MS5 and the Disputed VOs (as defined
below), its claim that Brodosplit was in repudiatory or renunciatory breach of the
Contract and that LMG validly terminated it on 24 May 20159, its claim for damages
for such breach and its claim for a declaration that Brodosplit no longer has the right
and licence under Article 5.5 of the Contract to use the design and technical
documentation provided to Brodosplit under the Contract prior to 24 May 2019; and

(b) Brodosplit’s counterclaims for recovery of alleged overpayments and fora
declaration that Brodosplit has a licence to carry out the detailed design in
accordance with technical documents provided by LMG and



(c) the three issues arising out of Brodosplit’s counterclaim for liquidated damages
identified in paragraph (iii)(A), (B) and (C) above.

An oral hearing of the above issues was held remotely by video conference hosted by
the International Dispute Resolution Centre, London. Written witness statements
were produced in evidence from the following witnesses of fact who were cross
examined by counsel for the respective parties:

For LMG:
Mr Stig Rau Andersen
Mr James Weir.

For Brodosplit:
Mr Srecko Kurtevié

Mr Dalibor Vuki€evi¢
Mr Vlado Soié.

Written and oral opening and closing submissions were presented by counsel for the
respective parties.

The seat of the arbitration is London, England.

Factual background

8.

10.

11.

12.

As ascertained from the submissions, the supporting materials served with them and
the written and oral witness evidence considered, the factual background to the
arbitration is the following. References to Articles (or Art) are to numbered Articles
of the Contract. “VO” refers to numbered Variation Orders.

LMG carries on business as naval architects and engineers providing services for the
development and design of ships. LMG’s head office is in Bergen, Norway, with
subsidiaries in France and Poland. Since 2016 LMG has been owned by Sembcorp
Marine in Singapore, which itself carries on business of constructing as well as
designing rigs, floaters, offshore platforms and specialized vessels.

Brodosplit carries on business as a shipyard in Split, Croatia. It has existed since 1922
and is the largest shipyard in Croatia. It was privatized in 2013 and is now part of a
group of companies the parent of which is DIV Grupa d.o.o. (“DIV”) also incorporated

in Croatia.

Under the Contract LMG agreed to provide technical documentation and drawings to
be approved by the Classification Society DNVGL (“Class”) and other regulatory
bodies to enable Brodosplit to construct the Vessel according to a technical
specification and general arrangement plan appended to the Contract.

Brodosplit had already contracted with Polaris Exploration Inc (the “Buyer”) for
design, and construction for the Buyer of the Vessel as a polar expedition cruise
vessel. The Buyer was a single purpose company wholly owned by Brodosplit. Its
purpose was to own and charter out the Vessel to Vinson Expeditions Limited on a
long term bareboat charter. Vinson was an affiliate of Quark Expeditions (“Quark”)
and it was intended that Quark would use the Vessel in its polar cruise business. It is
understood that Quark provided the specification of the Vessel for the project.



13.

16.

14,

The Contract provided for:

(a) A sequence of submissions whereby Brodosplit was to provide Input
Information to LMG and LMG was to issue technical documentation to
Brodosplit and to Class and to amend the documentation to incorporate
comments or remarks received from them (and from the Buyer and
ultimately Vinson, via Brodosplit), until final approval of the relevant
technical documentation by Class.

(b) The technical documentation developed by LMG, and all design and other
proprietary rights owned or developed by LMG as part of its design work
pursuant to the Contract, to remain the property of LMG and:

(i) the grant by LMG to Brodosplit, subject to the terms and
conditions of the Contract, of a non-exclusive and non-transferable
right and licence to carry out the detailed design and to construct
and deliver the Vessel to the Buyer in accordance with the technical
documentation; and

(ii) the grant by LMG to Brodosplit of the right and licence to use the
design, the technical documentation or any part thereof for any
other purposes, including the construction or sale of sister vessels,
subject to payment of the fee in Art 6.2.

(c) The Contract price for LMG’s design work for the Vessel (NOK 27,005,500)
to be payable by Brodosplit in six instalments on completion of defined
Milestones and for Brodosplit to have the right to temporarily retain a
proportional value of a Milestone if not all technical documentation linked
to that Milestone had been delivered. According to Article 2(c), payments
were required to be made “timely” when due.

(d) LMG to deliver the technical documentation in accordance with the delivery
schedule in Appendix Ill to the Contract, where necessary on the basis of
and after technical input by Brodosplit.

(e) LMG to carry out alterations to the technical documentation required by
Brodosplit and a corresponding right for LMG to raise a VO for any such
alteration to reflect changes in, among other matters, cost.

§9) liguidated damages to be payable by LMG for delay in delivery of technical
documentation beyond the delivery dates defined in Appendix Ili if such
delayis not attributable to Brodosplit or to causes that permit extension of
time under the Contract (Art 9).

Milestone 1 (NOK 3,240,660; “MS1”), representing 12% of the Contract price, was
due within five days from the signature date. The Contract was signed by LMG on 4
May 2018 and by Brodosplit on 15 May 2018 and was therefore due by 20 May 2018.
LMG’s invoice 104433 for MS1 dated 16 May 2018 was paid by Brodosplit late, and in
two tranches, on 24 May 2018 and 12 June 2018.

The Contract was originally agreed to be effective on payment by Brodosplit of MS1 It
was agreed, however, that the effective date was 22 May 2018.

Milestone 2 (NOK 4,050,825; “MS2”), representing 15% of the Contract price, was
complete when a complete set of main Class hull structural drawings had been sent
byLMG to Class (Art 6.6). LMG completed MS2 on 17 August 2018. LMG was required
to, and did, submit all documents to Class via the Class portal to which LMG was given
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25,

26.

27.

access by Brodosplit. Brodosplit had full access to all documents uploaded by LMG
and Class) to the Class portal.

MS2 was to be remitted by Brodosplit “within thirty (30) calendar days after obtaining
from [Brodosplit’s] representative confirmation of such completion (which shall not
be unreasonably withheld)”.

Milestone 3 (NOK 8,101,650; “ms3”), representing 30% of the Contract price, was
complete when the main Class hull structural drawings had been approved, with
comments, by Class (Art 6.6). LMG completed MS3 on 11 September 2018.

MS3 was to be remitted by Brodosplit “within thirty (30) calendar days after obtaining
from [Brodosplit’s] representative confirmation of completion (which shall not be

unreasonably withheld)”.

LMG chased Brodosplit for payment of MS3. Brodosplit never disputed that M53 had
been completed or that MS3 was due. Brodosplit made promises to pay MS3 which
were not however kept. Eventually, Brodosplit paid MS3 in tranches on its own terms.
The late and partial payment of MS3 was explained by Mr. Kunkera on 31 October
2018 to be “due to reputable European Financial institution audit and expected
capitalization of mother company” which had placed Brodosplit “on stand still mode”.

Between 15 May and 13 August 2018 Brodosplit required LMG to carry out work
which LMG regarded as variations of the Contract specification and in respect of
which LMG issued VO1 to VO6, claiming NOK 315,473.20. LMG issued Invoice 104466

for this amount on 21 August 2018.

Thereis an issue as whether Brodosplit agreed to pay the costs of VO2 (NOK 45,000),
but it is otherwise common ground that VO1 and VO3 — VO6 were agreed and that
NOK 270,473.20 was due in respect of them on 10 September 2018.

During a Skype meeting on 31 August 2018 Mr Vukicevic, of Brodosplit, asked Mr
Golden, of LMG, if LMG would agree to payment of VOs being delayed until the end of
the project. LMG declined that request on 3 September 2018 explaining “LMG have
very limited liquidity on this project and therefore prefer to stick to the agreed
procedure of payment for the individual VORs as they are processed”.

Brodosplit did not pay the invoice for VO1 — VO6 by 10 September 2018 or at all
despite LMG’ s repeated requests for payment.

The work to trigger Milestone 4 (NOK 8,101,650; “MS4”), representing 30% of the
Contract price, was complete when LMG sent the complete set of class systems
drawings (P&IDs) to Class. It is common ground that LMG completed MS4 on 23

January 2019.

By the end of October 2018, LMG had submitted 74% of the P&IDs for MS4 and the
remaining P&IDs were delayed, it is alleged by LMG, due to missing Input Information
from Brodosplit. By the end of October 2018 88% of MS3 was overdue for payment
and Mr Kunkera had informed Mr Andersen that Brodosplit was in “stand still
mode”. LMG sent a number of chasers to Brodosplit in October 2018 to which
Brodosplit made ho response. On 30 October 2018 Mr Andersen of LMG wrote to Mr
Kunkera and Mr Vukicevi¢ of Brodosplit chasing for news on payment of MS3 and
threatening demobilisation because “with no confirmation of BS payment on its way

we cannot afford burning more resources”.

On 31 October 2018 Mr VukiZevic proposed a meeting in Split to “help us to improve
relationship in all aspects and to have clear understanding of pending and remaining
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scope”

A commercial and a technical meeting between representatives of both parties was
held in Split on 5-6 November 2018. Minutes of the technical meeting were drawn up
but no minute of the commercial meeting was made. At the commercial meeting,
which took place over a dinner attended by Mr Andersen and Mr Golden (of LMG)
and Mr Kunkera and Mr Vukigevi¢ (of Brodosplit), it was agreed that payment of 80%
of MS4 would be due upon completion of 80% of MS4 and that the remaining 20%
would be due upon completion of the remaining 20% of MS4. This agreement was
not reduced to writing as a formal amendment of the Contract.

On 13 November 2018 Mr Weir sent an email to Mr Kunkera (explaining that Mr
Andersen was travelling that week) regarding “the discussions you had last week” and
asked if Mr Kunkera required “an invoice in order to be able to pay the 33% of 80%
of Milestone 4 this week as | understand you agreed with [Mr Andersen] in addition
to the outstanding amount of Milestone 3?”. Brodosplit did not respond.

On 20 November 2018 Mr Andersen sent an email to Mr Kunkera acknowledging
receipt of a further part payment on account of MS3, stating that this meant that
about 53% of MS3 had been paid and

“Based on above and comparing with our agreement in Split we are still
missing significant (about 47%) part of MS3 and also the agreed 1/3 of
80% (26.67%) of MS4.

Please check at your side what’s happening with the rest of agreed
payments. Asyou know it is now critical for the project that payments are
made.

Missing payment for MS 3 is NOK

3.778.150,- 1/3 of MS4 represent NOK

2.160.438,- Totally missing payments:

NOK 5.938.588,-

Enclosed you also find the invoice for 80 % of MS4 as agreed”.

On 26 November 2018 Mr Andersen sent a further email to Mr Kunkera stating that
“[alfter our meeting in Split we understood the agreed payments to be paid by 15th
of October. Only part of agreed payment was received. On last Friday we were told
that payment was on its way. We checked incoming payments both on Friday and
today and we cannot see any swift message from Brodosplit. l.e. we cannot see
payments on account nor any payment on its way”.

By 16 November 2018, the date of LMG’s invoice 104496 for 80% of MS4 (i.e. NOK
6,481,320), 86% of MS4 had been received by LMG. Brodosplit made three part
payments of Invoice 104496 on 24 January 2019 (NOK 2,924,864.17), 4 March 2019
(NOK 972,000) and 14 March 2019 (NOK 1,911,072.80). After this no further
payments under the Contract were made by Brodosplit.

On 11 December 2018 Mr Andersen sent Mr Kunkera LMG's invoice for the remaining
20% of MS4. MS4 was not complete at that date in that one P&ID, namely for the
Stern Tube Lube ©Oil System had not been sent to Class because LMG was waiting for
Input Information from Brodosplit which should according to LMG have been
provided by 26 June 2018. The Input Information was finally provided to LMG on 14
and 19 December 2018, after which LMG issued Rev. A of the P&ID to Brodosplit on 3
January 2019, Brodosplit provided its comments on 15 January 2019 and LMG sent it
to Class on 23 January 2019.
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The work to trigger payment of Milestone 5 (NOK 2,700,550; “MS5”), representing
10% of the Contract price, was completed when the Class systems drawings
(P&IDs) had been approved, with comments, by Class. This happened on 12
February 2019, when Class confirmed that it had approved the Stern Tube Lube Oil

System P&ID

LMG’s invoice for MS5 (Invoice 104515) was issued on 16 January 2019 (i.e. before
Class had approved the Stern Tube Lube Oil System P&ID).

Between 29 August 2018 and 8 February 2019 Brodosplit required LMG to carry out
alterations in respect of which LMG issued VO7 to VO18 claiming NOK 1,168,700.
Invoice 104522 for this amount was issued on 8 February 2019. The additional costs
claimed under VO7, VO14, VO15 and V018 totalling NOK 479,700, were agreed by
Brodosplit.

Brodosplit also signed VO8 — VO13 and VO16 — VO17 (the “Disputed VOs"), but did
not agree the additional costs claimed by LMG under the Disputed VOs. A summary of
the Disputed VOs is set out in paragraph 114 below. Although apparently not in
agreement with the relevant VOs, Brodosplit did not seek to refer any dispute to the
Expert within the requisite time period prescribed in Art 8.5.

On 13 February 2019 Brodosplit required LMG to carry out alterations to the location
of the aft funnel bulkhead in respect of which LMG issued VO19 on 21 February
2019. The additional cost of NOK 30,000 claimed by LMG, was agreed by Brodosplit

on 26 February 2019.

On 7 January 2019 Mr Andersen sent an email to Mr Kunkera, chasing for payment of
NOK 6,481,320 due under invoice 104496 (for 80% of Milestone 4) and NOK
315,473.20 due under invoice 104466 (for VO1 - VO6).

On 17 January 2019 Mr Andersen sent an email to Mr Kunkera noting that LMG had
repeatedly tried to contact Mr Vuki¢evi¢ and Mr Kunkera without success, that the
outstanding sums had not been received and that LMG were demobilising the
project. On the same day Mr Kunkera telephoned Mr Andersen stating that Brodosplit
would make an interim payment of Euro 300,000 by Friday 18 January 2019 or latest
Monday 21 January 2019. By an email from Mr Andersen to Mr Kunkera on 17
January 2019, Mr Anderson stated that the proposed Euro 300,000 payment by
Brodosplit had been presented to LMG management and stated that LMG needed “a
committing plan for the payment of all outstanding amounts”.

On 18 January 2019 Mr Kunkera sent an email to Mr Andersen stating:

“Next payment from Brodosplit will be trigerred [sic.] on Monday, 21st of
January 2019, at least 300.000 euros; remaining due, if anything remains
due, will be covered by end of January 2019.

For eventual remaining due payment LC (guarantee) will be issued latest
byWednesday, January 23rd, 2019.”

On 22 January 2019 Mr Vukiéevi¢ forwarded to Mr Weir a SWIFT for payment of
the sum of NOK 2,924,864.17 . The payment reference accompanying this payment
was “Invoice 104496” (i.e. LMG’s invoice for 80% of MS4).

On 23 January 2019 Mr Weir replied by email to Mr Vuki€evi¢ thanking him for the
SWIFT notification and stating: “Please confirm that the bank guarantees for the
remaining payments will be issued to LMG today as indicated. As we assume this to
be the case we can inform that the LMG project team is working as normal”.
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On 24 January 2019 Mr Weir sent a further email to Vukicevi¢ stating: “Could you
kindly provide status regarding the bank guarantees for the remaining amounts?”’ On
24 January 2019 Mr Vukicevi¢ replied stating:

“we are (our financial dpt) working on bank guarantee issuing intensively
and will provide update info tomorrow but issuing should not be latter
[sic] than beginningof next week

hope to have LMG understanding ...”

Not having heard anything, on 29 January 2019 Mr Weir replied by email to Mr
Vukiéevi¢ asking for an update on the proposed guarantee.

Mr Vuki€evi¢ replied to Mr Weir on 5 February 2019 stating “truly sorry for agreed
guarantee delay will inform you tomorrow regarding status but everything will be ok”

On 7 February 2019 Mr Weir sent an email to Mr Vukicevi¢ and Mr Kunkera noting
that “[s]everal promised deadlines for payments and/or bank guarantees have now
come and gone without these being met by Brodosplit” and since LMG had no way of
knowing “with any certainty what Brodosplit's plans are for payment of outstanding
amounts” unless an acceptable solution for the unpaid amounts was found by 11
February 2019 LMG will be forced to cancel and demobilise the Contract.

On 11 February 2019 Mr Weir sent a chasing email to Mr VukiCevi¢ and Mr Kunkera
stating

“We cannot register that we have received any reply to our email from
7" February below.

As mentioned below, this leaves us only one course of action which we
intend to initiate tomorrow.”

On 12 February 2019 Mr Kunkera sent an email to Mr Weir stating (E/1017):
“.. sorry for delay in LC, reason of which is purely and only due to
inefficiencyof relevant financial institution (so slow in process).

However, to avoiid [sic.] any new situation in very good and long-term
relationship among our companies, payment will be released asap
meaning today morning time ...”

No payment was made by or on behalf of Brodosplit to LMG on 12 February 2019 as
promised by Mr Kunkera in that email.

On 13 February 2019 the outstanding amounts due to LMG under the Contract and a
bank guarantee (or letter of credit) to secure payment of them were discussed by Mr
Andersen and Ms Tatjana Mlinari¢ , an employee in the finance department of DIV. In
these discussions, Ms Mlinari¢ indicated that DIV and/or Brodosplit was willing to
make a payment of Euro 100,000 to LMG and to provide a letter of credit to secure
payment of the outstanding balance due to LMG in relation to Milestones 4 and 5,
VO1 - V018 and'the sum due on completion of Milestone 6.

On 15 February 2019 there was a further exchange of emails between Mr Andersen
of LMG and Mr Vlado Soi¢, the Corporate Finance Director of DIV Grupa d.o.o. (“Div")
relation to the provision of a letter of credit and the assignment of the Contract to
DIV. This appears to be the first time there was a direct contact between a
representative of LMG and Mr Sai¢. Mr Soi¢ stated that he was waiting for feedback
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from DIV's bank and its legal department and concluded: “I have no doubt that we
will, together, find a way to make this happen”.

On 20 February 2019 Mr Andersen sent an email to Mr $oi¢ and Ms Mlinari¢ and Mr
Kunkera stating:

“Up to today we have received different promises ranging from full
payment and later promise of a combination of part payments plus L/C.
LMG have been willing to consider this in order to try to avoid
cancellation. promises have been given at different dates and postponed
numerous times. Today is the latest promised date.

« We have so far not seen part payment (last promise from DIV
GROUP was 100.000 EURO).

e At this point we have not seen the L/C an [sic.] not a Bank
guarantee. Not even a draft or a description of the intended
conditions for us to evaluate.

We were promised to be contacted by Mr Viado [S0i¢] on daily basis to
have insight in DIV Group progress. NO contact was made yesterday —
this has been underlined from our side as being very important for us.
No answer on telephone yesterday evening and the connection was
hung up when trying to call this morning.

If LMG do not receive payment of 100.000EURO and the L/C today we
can only understand from above that (Brodosplit] and DIV Group either
does not intend to, Of do not have the possibility to, pay and to
guarantee LMG the remainingamounts as agreed between us.

If no real action is seen from either [Brodosplit] or DIV Group today the

contractis to be considered cancelled at end of business day.”

On 21 February 2019 Mr Soi¢ sent an email to Mr Andersen of LMG attaching a draft
letter of credit issued by Sberbank. On 22 February 2019 Mr Soi¢ and Mr Andersen
exchanged further emails on the letter of credit terms, the main issue being terms to
reflect the fact that sums were already due to LMG.

On 24 February 2019 Mr Andersen sent an email to Mr Zoi¢ and Ms Mlinari¢ and Mr
Kunkera stating that a letter of credit issued by Sperbank was not acceptable to
LMG’s bank, DnB, and suggested a number of alternative banks in Croatia that would
be acceptable to DnB. Mr Andersen also pointed out that the partial payment of Euro
100,000 had not been received and the draft LC wording could not be accepted
“given the fact that the amounts being discussed are already due and are not subject
to fulfilment of any further requirements from LMG side”.

On 25 February 2019 Mr Soi¢ replied to Mr Andersen stating that sberbank will send
a list of correspondent panks in Europe and LC wording will be adjusted to “put a
written statement that named obligations have been fulfilled as trigger for the LC”.
On 25 and 26 February 2019 Mr Zoi¢ and Mr Weir exchanged emails on possible
correspondent banks acceptable to DnB and the terms of the draft letter of credit.
Mr Weir stated £hat non- payment was causing LMG difficulty with regard to liquidity-

On 4 March 2019 the sum of NOK 972,000 was paid by Brodosplit to LMG and
Brodosplit's payment reference accompanying this payment referred to “Invoice
104496" (i.e. LMG's invoice for 80% of MS4). On 4 March 2019 Mr Weir emailed Mr
€oi¢ acknowledging receipt of the payment and requesting an update onthe letter of

credit.
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On 4 March 2019 Ms Mlinari¢ sent an email to Mr Weir stating:

“as per our phone discussion 1am giving you following suggestion
since if you will agree with me we are just loosing [sic.] time and energy
on finding the best bank, and this is already gone too far, and we cannot
find proper bank like you requested.
So, suggestion is to make every 30 days partial payment

1. Payment within 30 days 200,000

2. Payment within 60 days 300,000

3. Payment within 90 days 400,000

4. Or at once complete amount on May
Expecting your reply”.

On 5 March 2019 Mr Weir responded to Ms Mlinari¢’s email of the previous day
repeating that the reason LMG had requested a bank guarantee was firstly, to protect
LMG’s interest in relation to sums overdue under the Contract and, secondly,
to secure funds from LMG's bank, DnB, in order to alleviate liquidity issue that had
arisen due to the situation. Mr Weir pointed out that LMG had tried several times to
find solutions to avoid the cancellation of the Contract, set out the sums due under
the Contract and made proposals for a payment plan to be reflected in an addendum
to the Contract.

Also on 5 March 2019 Ms Mlinari¢ sent an email thanking Mr Weir for his proposal
and stated that she would reply to it the following day which however she did not.On
6 March 2019 Mr Weir asked Ms Mlinaric for an update on the current status.

On 8 March 2019 Mr Weir sent an email to Ms Mlinaric stating:

“We have not heard back from you as expected on Wednesday [6 March].
As mentioned previously, LMG Marin have absolutely no form of guarantee
that the outstanding sums will be received.

We regret therefore to inform that you that [sic.] as of next week our
entire project team will be demobilized and moved to other projects.

The situation will also mean that we will during the course of next week
need to inform DNVGL that the LMG Marin documents received by them
no longer form part of a valid licence contract for building the vessel
according to LMG Marin design.

This is of course very unfortunate situation and one which LMG Marin
have actively tried to avoid, but we see no other alternative.”
Ms Mlinari¢ replied to Mr Weir stating: “appologies [sic.] for not reply, we will go
ahead with suggested payment!... “
On 11 March 2019 Mr Weir thanked Ms Mlinari¢ for her reply stating:
“We then hope that you can initiate the first payment, according to
LMG'’s proposal below, during the course of the day.
We wlill thereafter also suggest a short addendum to the contract in

order to ensure common understanding in accordance with LMG’s
proposal.”

Ms Mlinari¢ promptly replied to Mr Weir:

“3ll is in the procedure aliready [sic.] from the
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morningas soon as have swift will send you,
Addendum will do in following days”.

on13 mMarch 2019 Mr Weir sent an email to Ms Mlinarié asking her whether she had
had an opportunitv to review the addendum to the Contract sent to her earlier that
day.

On 14 March 2019 NOK 1,911,072.80 was paid by DIV (on behalf of Brodosplit) to
LMG. The payment reference referred again 10 “Invoice 104496”" (i.e. LMG's invoice
for 80% of Mms4)

On 14, 18 and 20 March 2019 Mr Weir chased Ms Mlinari¢ for a response 10 the
proposed addendum 10 the Contract
On 20 March 2019 Ms Miinari¢ replied to Mr Weir stating «we apologise but have

peen so busy -- By the end of this week we will solve all”.

On 27 March 2019 Mr Weir sent an email to Ms mlinaric (copied to, amongst others,
Mr Kunkera) stating that since LMG had not heard back from her and therefore that
there was no signed addendum to refer to, LMG assumed that the payment schedule
set out in Ms Mlinaric’s email of 4 March 2019 would be followed by or on behalf of
grodosplit. Mr Weir stated that the first payment under that payment schedule was
received by LMG on 14 March 2019 and that:

“To our knowledge this will then mean the following payments to be made:
2. payment latest end of April: 300,000,- Euro

3. Ppayment latest end of May: NOK equivalent of
(NOK6,478,436.23 - EUR300,000)

Any Variation Orders from number 19 and upwards will be invoiced
separately, as will Milestone 6 according to the Ship Design Contract.

Wwe do not intend to send any more emails regarding this matter and we
also wish to make it clear that in case any of these payments are not met
then the contract will be subject t0 immediate cancellation. Should such
a situation arise, all subsequent communication should then be directed

to our legal advisors ...”

No response to this e mail message was made by Brodosplit

On 25 April 2019, Mr Weir sent an email to Ms Mlinari¢ (copied to Mr Mr Soi¢ and Mr
Kunkera) stating “ps the end of April is fast approaching this is just a brief reminder of
the email senta month ago”.

No payment of Euro 300,000 was made by, or on pbehalf of, Brodosplit by the end of
April as per the payment schedule proposed by Ms Mlinari¢ on 4 March 2019

confirmed on 27 March 2019

On 3 May 2019, LMG's Jawyers wrote to Mr Kurtovi¢ noting the substantial payments
due from Brodosplit under the Contract, Brodosplit’s “false promises of future
payment” and giving grodosplit notice that unless the outstanding sums were paid,
the Contract would be terminated on 10 May 2019 at 12:00 CET.

On 9 May 2019 a telephone conference call took place petween Mr @rstavik (of
simonsen Vogt Wiig, LMG's lawyers), Mr Andersen and Mr Weir of LMG, Ms Mlinari¢
of DIV and Mr vukitevi¢ of Brodosplit. A summary of what was discussed and agreed
in the telephone conference call was set out in an exchange of emails on the same
day)- grodosplit’s email of 9 May 2019 stated “we discuses [sic.] this morning that

11



day). Brodosplit's email of 9 May 2019 stated “we discuses [sic.] this morning that
milestones up to MS5 are accomplished and due payment difference will be covered
by end of month” and attached a “Statement regarding payment obligations under
Ship Design Contract concluded on May 15, 2008” signed by Tomislav Debeljak, the
President and Owner of Brodosplit, in which he confirmed that the total balance due
from Brodosplit to LMG under Art 6.6 of the Contract in respect of Milestones 1 to 5
was NOK 4,994,263.03 (i.e. the sum claimed by LMG) which ~will be payed [sic.] latest
03.06.2019” In that Statement, Mr Debeljak stated that the sum due for Milestone 6
and the VOs “shall be discussed and mutually agreed by the parties” and provided
“Brodosplit management guarantee about the payments on the indicated date”.

On 10 May 2019 there was a further email exchange between Mr @rstavik and Mr
VukiZevi¢ in relation to payment of sums that Brodosplit had already accepted under
the VOs. In his email to Mr @rstavik on 10 May 2019, Mr Vukitevi¢ proposed to
increase the sum to be paid by Brodosplit on 3 lune 2019 by NOK 465,715,
representing the agreed sums due to LMG under VO1 — VO7 and VO14 - VO15. Mr
Vukievi¢ also requested that “current work from LMG side will not be suspended till
payment will be executed, which is crucial for maintaining building schedule”. In his
response on 10 May 2019 Mr @rstavik stated

“With respect to the suspension our client can, as we elaborated in our
call, not be expected to continue the performance on the basis of the
substantial breach of the yard’s payment obligation. Our instructions are
therefore clear in relation to this. However, if a substantial down
payment can be made forthwith we assume that also this subject can be
discussed. Kindly let us know.”

On 13 May 2019 Mr VukiZevi¢ replied to Mr @rstavik stating:

“Soory [sic.] for late reply ... im working on some down payment to be
done this week and rest till June as per previous statement and email.
Belive [sic.] that we can proceed toward successful completion of our
project”.

On 14 May 2019 Mr Vukitevi¢ reverted to Mr @rstavik stating:

“+ill end of nest [sic.] week 100.000 eur can be provided — rest as per
below correspondence till 03.06.2019

hope that can be accepted by LMG".

On 16 May 2019 Mr @rstavik responded to Mr Vukicevic stating:

“In order to make a final attempt to get out of the termination situation
our client may accept that Euro 100,000 is paid latest 24" May 2019 as
offered by Brodosplit, and thereafter the remainder of the sum of NOK &
148 736,23 (representing the main milestones + all VOs 1-17) be paid by
3" june 2019.”

On 16 May 2019 Mr Vukitevi¢ replied to Mr @rstavik stating:

“next Wweek we pay 100.000 eur .. than [sic.] 5 459 736.23 NOK™ —
100.000 eur on 03.06 ... and than [sic.] all remaining will be settled
agreed and payed (sic.] probably till end of June when we expect that
MS6 can be accomplished as well.”

80.

On 23 May 2019 Mr Weir of LMG sent an email to Mr Vukievic stating:
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“Just a reminder from our side that we are expecting to see some
documentation tomorrow reflecting the fact that EUR 100.000,- is on its

way to us”.

on 23 May 23 May 2019 Mr Vukigevi¢ responded to Mr Weir stating:
u“goory [sic.] to say - will not be ... payment 03.06.2019 as per our
statement.Try to understand and support Brodosplit”.

On 24 May 2019 Mr @rstavik wrote to Mr Kurtovit of Brodosplit stating that Mr
Vukigevic's email of 23 May 2019 in which he made clear that the promised

payments would not be honoured left LMG with no choice but to effect the final

termination of the Contract.

On 24 May 2019 Mr Vukigevi¢ sent an email to Mr @rstavik and Mr Weir
acknowledging that Brodosplit had not made payment due to “some payments from
our customers was not done as expected” and requested that LMG continue work
“and wait little bit more for down payments” .

On 4 June Mr Prstavik emailed Mr Vukitevi¢ seeking, among other matters,
confirmation that the technical documentation would not be used In his reply on the
same day, Mr Vukicevi¢ stated that Brodosplit were still not able to make any
payment and requested LMG’s “patience and understanding one more week”.

LMG’s claim

LMG contend that Brodosplit's failure to pay NOK 4,994,263 due on completion of
Milestones 4 and 5 and NOK 1,514,173 due under Variation Orders (“VOs”),
taken together with Brodosplit's conduct as a whole, amounted to a repudiation
and/or renunciation of the Contract which LMG was entitled to, and did, accept as
terminating the Contract on 24 May 2019. LMG says that by 24 May 2019 Brodosplit

was in breach of:

(1) its obligations t0 make stage payments due under the Contract on completion
of Milestones 4 and 5 which were completed on, respectively, 23 January 2019 and
12 February 2019;

(2) its obligations to pay VOs, the majority of which Brodosplit accepts were due for
payment on 10 September 2018 and 28 February 2019; and

(3) promises to pay (or to guarantee the payment of) sums Brodosplit expressly
acknowledged were due to LMG.

LMG’s claim totals NOK,6,757,175.23 plus interest and costs. The principal amount of
the claims is made up as follows:

(1) NOK 2,293,713.03 as a debt, alternatively as damages, in respect of invoice

MS4,

(2) NOK 2,700,550 as a debt, alternatively as damages, in respect of invoice MS5;
(3) NOK 315,473.20 as 3 debt, alternatively as damages, in respect of Variation
Orders VO1 —VO6;

(4) NOK 1,168,700 as a debt, alternatively as damages, in respect of Variation

Orders VO7 — v018;
(5) NOK 30,000 as a debt, alternatively as damages, in respect of Variation Order
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vO19;
(6) NOK 248,739 as damages for repudiatory and/or renunciatory breach of the

Contract.

" Brodosplit’s defence and counterclaim

Brodosplit maintains that payment for M54 was not due because LMG never
complied with the correct documentary requirements of Art 6.6, namely to
obtain a formal confirmation from Brodosplit that the Milestone had been
completed and/or to issue an invoice after the 100% completion of the relevant
work or the confirmation that it had been completed. Although the single
remaining item of the work comprised in the MS4 was in fact completed shortly
afterwards, it had not been completed, as Brodosplit says was required, before
LMG’s invoices for 80% and 20% of the Milestone payment were delivered, nor
was the relevant confirmation ever obtained. Brodosplit says that the fact that it
genuinely believed that the payments were due when it made the further
payments by reference to LMG’s invoice No 104496 does not mean that MS4 and
the invoiced payments were in fact due.

Brodosplit says that MS5 was not due because the invoice predated the
completion of the work comprised in the Milestone and/or because no
confirmation was obtained from Brodosplit.

Brodosplit says the disputed VOs were not payable because in some cases the
price was overstated and/or in some cases they related to work which was
within the scope of what LMG was already obligated to provide under the
Contract.

Brodosplit says that its conduct did not amount to a renunciation of the
Contract nor a repudiatory breach in that it did intend to pay the Milestone
payments and those amounts which it accepted were properly due in respect of
the Disputed VOs; that it had put forward a promise by Mr Debeljac of payment
not later than 3 June 2019; and that payment would have been made from the
proceeds of a loan eventually disbursed by HBOR and/or from amounts paid by
customers of Brodosplit. It is suggested that the promises of payment should
have been enough to convince LMG that it would ultimately receive payment of
all amounts due, even if the payments were late and that on a reasonable,
objective view this is the conclusion which LMG should have reached.

in Brodosplit's counterclaim, based on the propositions that firstly the amounts
claimed by LMG had not become due and secondly LMG had no right to
terminate the Contract as it did, it is argued that Brodosplit effectively overpaid
to LMG the amount of NOK5,027,763.77 which had not in fact fallen due; that
Brodosplit was entitled to use the design information provided up to
termination of the contract by LMG; that LMG is liable to pay liquidated
damages to Brodosplit in relation to the delays in providing required design
information up to the date of termination of the Contract by Brodosplit.
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es to be determined in the Phase 1 hearing pursuant to the Amended
Procedural Order No. 1 are agreed to be the following (aithough the parties have
formulated them slightly differently, the differences are differences of form

rather than substance):

LMG's claims

(a) Milestone 4: Did payment Milestone 4 become due and payable under Art
6.6 of the Contract?
(b) Milestone 5: Did payment Milestone 5 pecome due and payable under Art
6.6 of the Contract?

(c) pid Brodosplit agree to pay NOK 45,000 under Variation Order VO2
(d) What, if any, sum is due under the Disputed Variation Orders?
(e) Was grodosplit in repudiatory and/or renunciatory preach of the Contract
on 24 May 2019 and, if so, what damages is LMG entitled t0 by reason of
that breach ?
f Does grodosplit have the right and licence under Art. 5.5 to use the design
and technical documentation provided to Brodosplit under the Contract priot

to 24 May 20197

jl!_.r’cu:l_g_sgiit’s counterclaims
(a) Did grodosplit overpay NOK 5,027,763.77 to LMG prior to 24 May 2013 and

(b) Does grodosplit have a licence under Art 5.5 to use the technical
documentation provided by LMG prior to 24 May 2019?
4 e () As to liguidated damages:

(i) Did the Contract terminate pefore the Delivery Date and, if so, is MG
liable to pay liquidated damages under Art 9.1.27

(i) If LMG did not receive Input Information from grodosplit for
1 Technical pocuments within the defined time limits in Appendix i, is LMG
1 under no liability to pay quuidated damages for any failure by it to deliver
1 § those Technical Documents by the dates defined in Appendix il or does
grodosplit’s delay in providing Input information mean that the Appendix i
schedule was varied and, if so, to what extent?

i)y s it a condition of a claim for liquidated damages that grodosplit give
LMG three days' notice of its intention 0 start calculating iiquidated

damages for delay under Art9.1.17

Discussion

Milestone 4
93, Art6.6 provides:
“[Brodosplit] shall pay the Contract Price for the vessel in siX (6)

instalments in accordance with the following terms and conditions ... and
in each case after receipt ofa commercial invoice issued by [LMG]:

payment Milestone 4: Complete set of class systems drawings (P&IDs) sent

to Classification Society
Fourth (4™) instaiment representing NOK [8.101.650}- (30%) shall

be remitted by electronic transfer within thirty (30) calendar
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days after obtaining from [Brodosplit’s] representative
confirmation of completion {which shall not be unreasonably
withheld).......

For each installment [Brodosplit] has the right to tempaorarily retain a
proportionai value of the milestone if not all Technical Documentation
linked to the milestone in question has peen delivered until such time
such delivery is made by [LMG]. The proportional value shall be based on
number of documents not delivered, divided by the total number of
documents linked to the milestone.”

94. LMG's case in relation to MS4 is as follows:

(1) Atthe meeting in Split on 5/6 November 2018 Brodosplit exercised its right (or

option) to temporarily retain 20% of the value of MS4. LMG argues that this was

not a variation of the Contract which would, contrary to Brodosplit's argument,
have required 2 specific written addendum to pe valid. LMG says that
Brodosplit's action was the exercise of an option expressly provided for in the
Contract.

(2) On this basis LMG was entitled to, and did, issue Invoice 104496 for 80% of M54
on 16 November 2018. As at that date, 86% of the p&IDs had been sent to Class.

(3) LMG's invoice 104507 dated 11 December 2018 for the remaining 20% of M54

was issued before MS4 was complete. However, LMG denies that his made the

claim invalid or that the Contract required LMG to issue a further invoice on or
after 23 January 2019.1t is argued that there is no requirement of the Contract
that the relevant commercial invoice cannot be issued before the Milestone is
complete.

(4) Although Brodosplit's representative did not confirm completion of M54,
nevertheless the work needed to trigger M54 was in fact complete on 23 January
2019.

(5) There were no grounds for Brodosplit’s representative to withhold confirmation,
and Brodosplit has not argued that there were any such grounds. Therefore, itis
argued that if Brodosplit seek to rely on its own representative's withholding of
! confirmation of completion of MS4 in order 10 prevent M54 from being due, that

' was, on any view unreasonable, at least following the expiry of a reasonable
period afterthe final p&ID was sent to Class on 23 January 2019 (and in any event
well before 24 May 2019). LMG suggests that as a result either (i) unreasonable
withholding of confirmation qualifies the pre-condition for payment of MS4 (s0
that Brodosplit’s representative’s confirmation of completion was not required if
oy it was unreasonably withheld); or (i) the withholding amounts to a breach of
contract. If the former is the correct construction of the words «which shall not be
unreasonably withheld” in Art 6.6, MS4 was due notwithstanding the absence of
confirmation. If the latter construction is correct, Brodosplit cannot rely on its own
breach of contract to obtain the penefit for which it (apparently) contends
(Alghussein Establishment V Eton College (1988] 1 WLR 587 and Chitty on
Contracts, 33" Ed, at 13-099). In the latter event, LMG is entitled to MS4 as
damages.

(&) Alternatively, if LMG’s MS4 invoices were to be treated as prima facie invalid and
if Brodosplit can rely on the absence of confirmation by its own representative
that MS4 was complete, LMG argues that Brodosplit is estopped from enforcing
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its strict legal rights to (a) to require LMG to issue a further M54 invoice after 23
January 2019 or (b) to require that its own representative confirm completion of
MS4 before its obligation to pay MS4 was triggered. It is suggested that Brodosplit
represented that it would not enforce the strict legal rights referred to above (1)
when it made part payments to LMG referring to Invoice No 104496 on 24 January
(NOK 2,924,864.17), 4 March (NOK 972,000) and 14 March 2019
(NOK972,000), (2) when it proposed and negotiated a bank guarantee or LC
and/or payment plans to pay MS4 in full and/or (3) when it confirmed in an email
and written statement from its President and Owner on 9 May 2019 that
Milestones 1 to 5 (i.e. including MS4) had been accomplished and were “due for
payment”. LMG contends that the underlying premise for the correspondence and
discussion throughout January to May 2019 was that MS4 was due but that
Brodosplit was unable to, and needed more time to, pay M534. It is said that LMG
relied on Brodosplit’s conduct by not issuing a further invoice for M54 after 23
January 2019 and not asking Brodosplit's representative to provide formal
confirmation that MS4 was complete; further that It would be inequitable for
Brodosplit to go back on its representation and toseek to enforce its strict legal
rights, particularly in circumstances where it is common ground that MS4 was in
fact complete and that there was no basis for Brodosplit's representative to

withhold confirmation.

Brodosplit’s case in relation to M54 is:

(a) The November 2018 agreement in Split to divide the M54 payment 80:20 was, if
anything, a variation of the Contract and to be effective it would have had to have
been made in the form of a written addendum to the Contract, which it was not.

(b) Although Brodosplit genuinely believed that the MS4 payments were due in
accordance with the original Contract or the agreement reached in Split, this belief
was mistaken as a matter of the true construction of the Contract.

(c) It made no representation that it would not insist on the confirmation requirement
or a requirement that the invoice be issued only after completion of the relevant
work and in any event LMG did not act to its detriment in reliance on any such

representation.

In the light of the evidence of the witnesses in this case, notably that of Mr Vukicevic
as the principal Brodosplit intermediary between Brodosplit and LMG, | find
Brodosplit's arguments deeply unattractive from a commercial perspective but, more
importantly in this context, | consider them to be legally flawed when applied to the

facts.

As to the amendment argument, | think it is appropriate to construe the agreement
reached in Split as an exercise by Brodosplit of an existing right under the Contract
and not an amendment of the Contract itself (which would of course attract the
requirement of Art XX that it must be documented in the form of a formal written
amendment of the Contract). Brodosplit already had the right to withhold a
proportionate amount of the Milestone payment due if the relevant work had not
been completed and this is in effect what what Brodosplit's representatives advised
LMG at the Split meeting that Brodosplit would do. In this | accept fully Mr Andersen’s
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evidence is that the above was agreed with express reference to Brodosplit's right, in
Art 6.6 of the Contract, to temporarily retain a proportional value of a milestone if
not all technical documentation linked to that milestone had been delivered.

98. As to the confirmation issue, | think it cannot fairly be said (as LMG does) that
Brodosplit was in breach of its obligations under the contract in withholding
(reasonably or not) a confirmation which it was not asked for (and which at the time
it does not appear to have thought necessary). However, Brodosplit’s argument
concerning the confirmation requirement however has the hallmarks of a rather
legalistic afterthought and is quite inconsistent with the way in which the parties had
previously conducted themselves in relation to the payment provisions of the
Contract. Thus:

(1), no formal confirmation by Brodosplit's representative that MS2 had been
completed was obtained (or apparently discussed) prior to LMG’s invoice for MS2 or
before Brodosplit paid that invoice on 30 August 2018.

(2) no formal confirmation by Brodosplit's representative that MS3 had been
completed was obtained (or apparently discussed) prior to LMG’s invoice for MS3 or
before Brodosplit paid MS3 (albeit late).

99. Brodosplit's representatives of course now say that they acted in the belief that the
payments on account of M54 were due as invoiced (but are now advised that they
were not); such a belief might defeat any claim that Brodosplit had waived its strict
rights when it was (or claimed to be) ignorant of what those rights were. This is despite
the facts that:

(1) Mr Vukigevi¢ was clearly aware of the confirmation language of Art 6.6 of the
Contract when he sent his message of 22 January 2019 to Mr Golden.

(2) The payment proposals made subsequently must be viewed against the
background that Brodosplit’s management were aware of the provisions of the
Contract as to confirmation in respect of the completion of the work comprised in MS
4 (whether they were aware or not of the possible legal significance of such
confirmation as a trigger for the payment becoming due).

(3) the confirmation of Mr Debeljac that payment would be made latest 3 June 2018
expressly confirmed that all the milestones up to and including MS5 had been
completed.

100. LMG’s alternative legal argument on the confirmation issue is founded on estoppel.
and in this context | am satisfied that a representation was effectively made by
Brodosplit’ s representatives (Mr vukicevi¢, Ms Mlinaric, Mr Kunkera and Mr Debeljak)
that Brodosplit would not require a confirmation that MS4 had been completed.
Insistence on the need to confirm completion was quite inconsistent with the tenor of
the discussions which took place over several months regarding terms of paying and/or
securing Brodosplit's obligations with a letter of credit or assignment of the payment
obligations and with the partial payment made with reference to Invoice no 104496.
Moreover Brodosplit’s obligation to make payment of MS4 and MS5 was confirmed in
the email and ‘written statement from Brodosplit's President and Owner on 9 May
2019 which stated, in clear and unequivocal terms, that Milestones 1to 5 (i.e. including
MS5) had been accomplished and were “due for payment”.

101. Itisin my view irrelevant in the context of the estoppel argument whether Brodosplit’s

representatives were aware of the confirmation requirement or not in the period
November 2018 to the termination of the contract in May 2019 (although it is clear
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from the correspondence that Mr Vukitevi¢ was aware of it in early 2019)

102. | am also satisfied that LMG acted on the strength of such representations in not re-
issuing its invoices for some or all of MS4 (as it might easily have done) or (as it might
also easily have done) seeking a formal confirmation that the relevant work had been
completed, as all concerned knew full well it had and which confirmation it would have
been wholly unreasonable for Brodosplit to withhold. LMG further relied on
Brodosplit’s representation in negotiating in good faith possible deferrals of
Brodosplit's acknowledged payment obligations. Finally, | consider that it would be
entirely inequitable for Brodosplit subsequently to reverse its position to require the
re-issuing of invoices or seeking of confirmations which could not have been
reasonably withheld so as to impede Brodosplit’s payment obligations as to M54 from

arising.

103. | conclude also that Brodosplit is estopped from asserting that payment of MS4 was
only due if the relevant invoice was issued after the work comprised in MS4 was fully
complete. Indeed, as a matter of construction of Art 6.6, there was no requirement
that the relevant invoice could not be issued until after the work was complete, even if
the amount shown in the invoice might not be payable until the work was indeed
completed, that is it might be perfectly legitimately issued in anticipation of the
completion of the work and nevertheless be entirely valid, as | consider it was.

104. In any event | also find that Brodosplit effectively waived the requirement for
confirmation in respect of MS41. Mr Vukicevic was clearly aware of it and yet
continued to make promises of payment These in turn can only have been made on
the basis that Brodosplit did effectively waive its right to require confirmation of the
completion of work in relation to MS4. :

105. | therefore find that MS4 was payable at the latest within 7 days of the date on which
the relevant work was completed, i.e. 30 January 2019.

Milestone 5
106. Art 6.6, as set out in paragraph 94 above, also provided, with regard to MS5, as
follows:
Payment Milestone 5: Approved class systems drawings (P&IDs), with

comments, by Classification Society
Fifth (5™) instalment representing NOK [2.700.550])- (10%) shall
be remitted by electronic transfer within thirty (30) calendar
days after obtaining from [Brodosplit’s] representative
confirmation of completion (which shall not be unreasonably
withheld), but not later than sixty (60) calendar days after
submission to the Classification Society.

107. LMG’s Invoice 104515 for MS5 dated 16 January 2019 was issued before MS5 was
complete on 12 Rebruary 2019. However, for the reasons set out above in relation
to MS4, that did not mean that it was invalid, that it never became payable or that

;

in the case of MS 5 it was not needed for the payment to become due.
2

See Chitty para 22-041. It is clear that a waiver does not need to be in the form required by a contract
for a variation.
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MSS was never due unless LMG issued a further invoice on or after 12 February 2019.

As in the case of MS 4, | conclude that Brodosplit is estopped from enforcing its strict
legal rights to (1) to require LMG to issue a further MS5 invoice after 12 February
2019 or (2) to require that its own representative confirm completion of MS5
beforeits obligation to pay MS5 was triggered. As discussed above in relation to MS4,
the premise for the correspondence and discussions throughout January to May
2019 was that MS5 was due and that Brodosplit needed more time to pay. As of the
due date stated in Invoice 104515 (15 February 2019) a letter of credit and possible
payment plans were discussed and proposed on the assumption that M55 was due.
LMG relied on Brodosplit’s statements and conduct by not issuing 2 further
invoice for MS5 after 12 February 2019 and not asking Brodosplit’s representative
to provide any confirmation that the Milestone had been accomplished, as was clear
to all concerned

In this case the provisions of Art 6.6. in relation to MS5 are of course different from
those relating to MS4 and include a backstop for payment quite independent of any
confirmation by Brodosplit's representative. Thus Art 6.6 provides that MS5 shall be
paid not later than 60 calendar days after submission of the systems drawings to
Class. The evidence before the tribunal is that P&ID was submitted to Class on 23
January 2019 with that result that Brodosplit was on any view required to pay MS5 no
later than 24 March 2018.

VO?2 related to a change from 4to 5 bladed propellers and the additional cost claimed
by LMG is NOK 45,000. VO2 identifies the drawings that were affected by that
change and estimates that LMG required 40 internal LMG hours (for which LMG
claimed no payment) and sub-contractor (SINTEF Ocean) costs of NOK 45,000 for
which LMG did claim payment.

There is no issue (1) that the change was made by Brodosplit, (2) that the work was
done by LMG and (3) that LMG incurred the additional sub-contractor costs. The issue
is whether Brodosplit agreed to pay the additional sub-contractor costs of NOK
45,000 under VO2.

VO2 was signed as accepted by Brodosplit with the addition of the words (in
manuscript): “COST TO BE COVERED BY LMG MARIN". Mr Weir's evidence is that he
understood that to apply to LMG's internal costs and not the sub-contractor costs
and, for that reason, LMG did not make any comment in response and simply invoiced
Brodosplit NOK 45,000 for VO2 Brodosplit did not expressly dispute that invoice.

Mr VukiZevi¢’s evidence is that, in his view, the change to 5 bladed propellers was
made “at the outset of the project and the cost incurred in doing so fell within the
scope of the project as initially agreed”. However, (1) the change was made by the
Buyer under the Shipbuilding Contract on 4 June 2018 (i.e. after the Contract) and (2)
LMG delivered documents under the Contract on the basis of 4 bladed propellers
before the change made on 4 June 2018. It seems therefore that Mr Vukitevic's
understanding is incorrect. Eventually, Mr Vukicevic's email of 10 May 2019 agreed to
pay to LMG an outstanding sum including NOK 45,000 in respect of VO2. LMG says
that that email constituted (or confirmed) Brodosplit's agreement to pay NOK 45,000
in respect of VO2 and | take the view that this agreement is binding on Brodosplit as
an acknowledgement of its obligation in respect of VO2.
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Art 8.5 provides:

“For any Variation resulting in additional costs of Design Work, additional
compensation shall be agreed between [LMG] and [Brodosplit]...

If the Variation is not required due to change in applicable Rules and
Regulations, but is required by [Brodosplit], [LMG] shall notify
[Brodosplit] of [LMG] compensation and changes in delivery time caused
by required Variation within ten (10) running days from receipt of
[Brodosplit’s] notice of such requirement. If the parties are unable to
agree on the compensation for resulting additional [LMG] work (if any)
and/or change in delivery dates within ten (10) running days period from
the date when [LMG] has notified [Brodosplit] of the additional costs
compensation and time changes the Buyer may, within a further seven
(7) days, refer the matter to the Expert in accordance with Article 15.2.

The Expert shall, within seven (7) days from the date when the issue was
first referred to him, issue his determination as to the appropriate
additional [LMG] cost compensation and/or changes in delivery dates.

Following receipt of Expert’s determination, if [Brodosplit] persists in
Variation request, notwithstanding the failure of parties to agree on a
price, [LMG] and [Brodosplit] shall promptly execute the appropriate
Variation Order whereafter [LMG] shall promptly effect the Variation
and [Brodosplit] shall pay the additional cost compensation (if any) as
determined by the Expert. Either of the Parties may, if not in agreement
with the Expert’s determination, refer the issue to the arbitration in
accordance with Article 15.3.”

Art 8.5 is silent as to what is to occur if Brodosplit does not refer a disagreement as to
the cost claimed by LMG in a Variation Order to the Expert within the requisite
timeframe (i.e. 7 days after the expiry of the period of 10 running days from the date
when LMG notified Brodosplit of the additional costs under the VO) but, at the same
time, required LMG to proceed with the instructed alterations. It is submitted by LMG
that on the proper interpretation of Art 8.5 Brodosplit lost the right to dispute the
additional cost claimed by LMG and that any other interpretation of Art 8.5 would
mean that Brodosplit could avoid liability for payment for additional work it required
LMG to carry out by simply refraining from referring its dispute as to the additional
cost to the Expert for expert determination.

If the above interpretation of Art 8.5 is not accepted, LMG says that the fact that
Brodosplit did not refer the disagreement as to the cost claimed by LMG to
the Expert within the requisite timeframe must mean that the Expert has no power
under clause 15.2 to determine those costs and it follows that the Tribunal must have
jurisdiction to determine such dispute under Art 15.3.

LMG says that it is on any view entitled to claim for the additional costs of the
Disputed VOs on a quantum meruit on the basis that if no scale of remuneration is
fixed the law imposes an obligation to pay a reasonable sum : Way v Latilla [1937] 3
All ER 759.

LMG further says that Brodosplit’s assertion that the guantum meruit “in unjust
enrichment would subvert the contractual scheme” is wrong and should be rejected
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123.

first, because the quantum meruit sought by LMG is a contractual quantum meruit,
not a quantum meruit pased on unjust enrichment: seé genedetti v Sawiris [2014] AC
g38 at [9]; and second, at this stage of the analysis the remedy claimed by LMG is not
covered by the Contract so that a quantum meruit does not subvert the contractual

scheme.

LMG’s primary case is thus that it is entitled to the sum claimed in the Disputed VOs
since grodosplit has lost the right t0 dispute those sums. If that is wrong, and if LMG
has to rely on 2 guantum meruit, it claims that the reasonable sum to which it is
entitled is 10 be determined by focussing on the intentions of the parties (objectively
ascertained), rather than any benefit to Brodosplit: Benedetti V Sawiris at [9]. The
courts have not laid down rigid guidelines to be applied in the assessment of a
reasonable sum although “it is clear that the contractor should be paid a fair
commercial rate for the work done in all the relevant circumstances" (see, generally,
Chitty on Contracts, 33 Ed, at 37-173).

Itis suggested that the factors 10 pe taken into account in assessing such reasonable

sum are conveniently summarized in Keating on Construction Contracts (11"‘ £d) at 4-

040:
“The site conditions and other circumstances in which the work was
carried out, including the conduct of the other party, are relevant to the
assessment of reasonable remuneration. The conduct of the party
carrying out the work may be relevant. Additions may be appropriate
for prolongation of the work and deductions may be made for defective
work or design or for inefficient working. useful evidence in any
particutar case may include abortive negotiations as to price, prices ina
related contract, a calculation pased on the net cost of labour and
materials used plus a sum for overheads and profit, measurements of
work done and materials supplied, and the opinion of quantity
surveyors, experienced puilders or other experts 2s to a reasonable
sum. Although expert evidence is often desirable there is no rule of law
that it must be given and in its absence the court normally does the best
it can oOn the materials pefore it to assess 2 reasonable sum-
particularly in the case of 2 contract for the provision of professional
services where an implied reasonable fee is payable, 2 combination of
reliable evidence as to the time spent and 2 reasonable hourly rate for
that work would enable the determination of a reasonable fee. Where,
ina contractual context, work is done in addition to that provided for
within the fixed price, the fixed price may be powerful evidence which
assists in the identification of a reasonable fee for the additional work,
at least in the case of the provision of professional services.”

Conclusion on Disputed VOs
124. My conclusion as 10 the date on which those of the Disputed VOS which 1 find to be

payable were due is that they were due within @ reasonable period after they were
submitted and this means the latest date on which Brodosplit might have referred
them to the expert for a decision in each case, i.e. within 17 days of the date on
which the VO stating the proposed amount was issued’. There is no basis in the
Contract or otherwise for Mr VukiZevic's suggestion that they should have been

3 gee Contract Article 8.5, third paragraph
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settled as a result of a negotiation when all of LMG's work under the Contract had
been performed (when of course LMG would have been in a much weaker position to
negotiate them having performed all the work but having received no payment for
the Disputed VOs). | conclude therefore that In relation to the relevant Disputed VOs
the due dates were thus:

vos 16 September 2018

vog 21 September 2018

vo10 22 October 2018

voi1l 5 November 2018

voi12z 18 November 2018

vo13 18 November 2018

vo16 28 December 2018

vO17 20 January 2019.

| think these are the appropriate dates to take, notwithstanding the discussions and
exchanges in May 2019 pursuant to which it was proposed by Brodosplit and
apparently accepted by LMG that the agreement on and payment for the Disputed
VOs would be deferred to a later date. | do not see that there was an agreement 10
this effect (as opposed to a proposal by Brodosplit) but even if there were such an
agreement, | conclude that this deferral was conditional on Brodosplit making the
payments which it undertook to make on 3 june 2019, but which, on the evidence, it
would not have been able to do.

As to the Disputed VOs generally, | would state that | found the evidence of Mr Weir
compelling and prefer it to the evidence of Mr Kurtovi¢ on this aspect of the case. The
appropriate value to take into account in each case in which work was performed by
LMG on the instruction of Brodosplit which was outside the scope of the work
envisaged by the Contract is in my view the reasonable estimated cost t0 LMG of
performing the design work including the relevant drawings, and having them
approved by Class in cases where such approval was required, plus a profit element
consistent with the percentage profit expected by LMG on the project as a whole
according to the original budget. In fact the evidence was that LMG's profit from the
Contract was significantly less that its budgeted profit but | think that pudgeted profit
is the appropriate yardstick when considering the value of the extra work performed.
The cost of the work actually carried out might, or might not, have been that quoted
but, given his experience of cost estimations, | have no reason to doubt that Mr
Weir’s cost estimations and proposed profit were in line with these principles. | do
not accept that the appropriate starting point is the cost which Brodosplit considers it
might have incurred in carrying out the work itself.

In respect of each of the Disputed VOs, | conclude that the work instructed was
additional to work which LMG was expected to perform under the Contract and that
the value assessed by Mr Weir was appropriate. | think however that in each case it is
also appropriate to allow a discount of 5% for possible reduction of the price by
negotiation, or as it might have been assessed by the Expert. The value of the Dispute
vVariation Orders is thus:

VO8: NOK 104,500

VvO9: NOK 57,000

vO10: NOK 190,000

VO 11: NOK 47,500

v012: NOK 42,750

VvO13: NOK 42,750

v0O16: NOK 27,550

VO17: NOK 142,500
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Total: NOK 654,550.

Was prodosplit in repudiatory and/or renunciatory preach of the Contract on 24 May

128.

129.

130.

131.

132.

133.

2019

The Contract calls for “timely” payment of amounts due: Article 2(c). It does not
explicitly provide 3 right of termination by LMG in the event of non-payment by
arodosplit but Article 14.1 provides that a party might:

#rerminate the Contract prior to completion of the Design work [inter alia) in the
event of any substantial default of this Contract

when following notice from the Terminating party of such default, the defaulting
party fails 10 correct such default within thirty (30) days-

LMG does not rely on this express right of termination‘ but on what it says is its
common law right to terminate where grodosplit has committed 2 repudiatory Of
renunciatory preach of the Contract.

The legal tests for what constitutes 2@ repudiatory and respectively a renunciatory
preach are well established in terms of general statements of principle. A number of
often cited, “open textured” expressions have been adopted by judges to describe
what is meant by 2 renunciatory or repudiatory preach; for example, that the
consequences of the preach must be “so serious as to deprive the innocent party of
substantially the whole penefit of the contract”: Hongkong Fir Shipping Co ltd Vv
Kawasaki Kisen Kaisha Ltd [1962] 2 QB 26 at [72}; or that the preach must pe such as
to “deprive the injured party of a substantial part of the penefit to which he is
entitled under the contract”: pecro-Wall |nternational S.A. V¥ practitioners in

e ———

Marketing Ltd (197111 W.LR. 3612t [380]; or the preach must “go to the root of the
contract”: fFederal Commerce V Molena Alpha (The Nanfri) 11979] AC 757 at 779)-

But in any particular case a court Or tribunal cannot avoid 2 "multifactoria\”
consideration of the particuiar circumstances, the principal factors to be considered
peing the nature of the term, the kind and degree of the preach and the
consequences of the preach for the injured party: Valilas Vv Januzai [2014] EWCA civ
436 at 1531

A number of the |eading cases of repudiatowlrenunciatow breach involve payment
defaults of varying amounts and periods of default. It is clear from these cases that a
term providing for payment by a particular date is not normally @ «condition” of the
contract in @ legal sense, j.e.aterm such that any preach will entitle the injured party
to terminate the contract and claim damages - Whether 3 default in making one of
more payments py the due date under 3 contract will be 2 repudiatory preach or may
give rise to a renunciation of the contract will depend on 3 weighing of the factors
which the courts have indicated need to be evaluated. | do not think that in this case
the requirement for “timely” payment in Art 2 of the Contract makes “time of the
essence” of the Contract and therefore @ condition of the Contract in @ legal sense,

nor was this argued.
In this case LMG argues that grodosplit’s email of 23 May 2019, taken together with,

and read against the background of, grodosplit’s conduct as 3 whole amounted t0 3
repudiation and/or renunciation of the Contract which LMG was entitled 10, and did,

4 although LMG had previously given an Article 14 notice of default on 22 Jjanuary 2019.
5 The position is different where time is explicitly made “of the essence”: gunge CorporationV Tradax
Export SA [1981) UKHL 11
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accept as terminating the Contract on 24 May 2019. LMG relies on the following
conduct of Brodosplit:

(a) In breach of Art 6.6 Brodosplit failed to pay the instalments which were due
following completion of Milestones 4 and 5, and

(b) in breach of Arts 8.2 and 8.5 Brodosplit failed to pay sums due in respect of VOsl
— VO19; and

(c) Brodosplit failed to comply with its own promises to pay and/or to guarantee the
payment of amounts due on various occasions over the period January to May 2019,
whilst expecting LMG to continue to incur costs in order to deliver the remaining
design documents necessary to enable Brodosplit to build and deliver the Vessel to
its buyer.

Addressing the “nature” of the term, LMG suggests that the purpose of contractual
provisions for milestone (or stage) payments in a contract of this nature is to ensure
that the contractor is paid sums on completion of staged work and thus before being
required to incur further costs under the Contract. It is said that imperative is only
greater where, as here, LMG had no express right to suspend work (although it
threatened to do so at least twice). It is said that Brodosplit thus sought to subvert a
central tenet of the Contract and insisted, throughout, on fulfilling its obligations
under the Contract (and its own promises and payment plans) in a manner
substantially inconsistent with those obligations. :

In relation to the “consequences” of the breach, LMG says that Brodosplit’s defaults
had a serious impact on LMG’s liquidity as a result of having to keep its project team
and sub-contractors mobilised on the Contract. Thus, Brodosplit “cynically,
unilaterally and persistently” required LMG to provide credit to Brodosplit. It is said
by LMG that, over a period of at least six months, Brodosplit arrogated to itself the
right to determine unilaterally whether it would pay any sums, what sums it
wouldpay and when it would pay them.

As to the “degree” of the breach, LMG makes reference to the fact that in March and
again in May 2019 LMG made attempts to get Brodosplit to commit to pay the
outstanding sums (including Disputed VOs) according to an agreed plan. Brodosplit’s
failure to comply with its promise to pay the sum of Euro 100,000 by 24 May 2019,
was the “straw that broke the camel’s back” and, with the earlier breaches, justified
LMG in terminating the Contract. It is said that this final failure destroyed what little
confidence LMG had left in Brodosplit’s promises or ability to pay a much larger sum
(NOK 5,459,736) by 3 June 2019, as had been promised by Mr Debeljak, the
controlling shareholder of Brodosplit’'s parent company (and which in the event it
would not have been able to honour to the extent that it would have had to have
been funded using the proceeds of the HBOR loan which were not disbursed until 2
months later).

In summary, LMG says that Brodosplit's inability to make the promised down
payment of Euro 100,00 together with its breaches of the Contract and conduct as a
whole “went, to the root of the Contract”, such that a reasonable person would
conclude that Brodosplit did not intend to be bound by the Contract and was only
willing to fulfil its own obligations under it (if at all) in @ manner substantially
inconsistent with those obligations.

138. Against this, Brodosplit argues that even if it may have failed to pay sums under the

Contract when due®, its failure was due to temporary cash flow difficulties

® Brodosplit’s primary case is of course now that MS4 and MS5 and the Disputed VOs were not due for
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attributable to the failure of its, or its parent’s, bankers to disburse a substantial loan
which had been negotiated to support the project to build the Vessel and to the
failure of another of its buyers to pay an instalment expected to be paid under a
contract which was disputed and where the dispute was submitted to arbirtation;
that it would ultimately have paid the amounts due, perhaps as early as June 2019;
and that it was not reasonable for LMG to come to the conclusion that the amounts
due would not have been paid in full. It is said therefore that the breaches did not “go
to the root of the Contract” but that LMG could have been adequately compensated
by interest on the amounts due accruing until the principal amounts were paid
(although | am not aware that Brodosplit made any offer to pay interest on the sums

withheld).

139. My eventual conclusion is that Brodosplit’s payment failures, were not only
commercially deplorable, but did also amount to a repudiatory or renunciatory

breach of the Contract.

140. As to its “nature”, the term breached in this case was an obligation to make payment
for work undoubtedly done by LMG in the course of a contractual relationship
spanning a period of approximately 2 years. The payments on which Brodosplit
defaulted represented approximately 19% of the total Contract payments to LMG
paid or due at the date of purported termination 7_Although this percentage may not
seem very large in relation to the Contract payments as a whole, it would be
sufficient to substantially wipe out LMG’s projected profit on the Contract and
therefore largely defeat its commercial rationale for entering into it.

141. LMG rather deliberately refers to Brodosplit’s conduct as “cynical” (no doubt with
reference to the use of the term “cynical” in the judgment of Tuckey U in Alan Auld
Associates Ltd v Rick Pollard Associates [2008] EWCA Civ 665 at [20]%). Whilst the
default was undoubtedly prolonged, it was not in my view such as to lead necessarily
to the conclusion that Brodosplit would not, or would not be able to, pay to LMG the
full amount due (including in the case of the Disputed VOs the amount which was
properly adjudged to be due). The situation seems to me to be one in which the
management of Brodosplit and its parent company were, somewhat desperately,
trying to juggle the payment obligations of Brodosplit and pay those creditors whose
claims were most pressing when they had not received funds from HBOR or buyers of
several ships which they had expected to receive in the first half of 2019 or even
before. Perhaps, to the extent that Brodosplit might be preferring to use its
constrained resources to pay equipment suppliers, the delivery of whose equipment
might have been on the critical path of the project, rather than to pay a contractor
such as LMG, much of whose work had already been supplied, Brodosplit’s conduct
might perhaps be said to have been “cynical”. This does not however necessarily
mean that the breach was irreparable if payment in full might have been expected to
be made, albeit late.

142. As to the impact of the breach on LMG, Mr Andersen gave evidence that the income
from the Contract was a significant component of the overall turnover of LMG. No
doubt the non-payment by Brodosplit was much more than a minor inconvenience.

L]

payment, although it says that it believed in January to May 2019 that MS4 and MS5 were then due for
payment.

! NOK4,994,263 / NOK 26,195,335. These figures exclude VOs

it was regarded as significant in that case that the creditor was entirely dependent on payments by the
debtor and had no other sources of income in what, although an agreement for services, was akinto a
contract of employment: see paragra phs [18] and [20] of the judgment of Tuckey L.
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Nevertheless it does not seem to me on the evidence presented that the non-
payment was critical to the survival of the business of LMG given its banking
relationships and, if it had to rely on it, possible short term support from its parent
company.

in the final analysis | think the most critical factor to consider is whether on an
objective view it was reasonable for LMG to conclude that Brodosplit would not make
the defaulted payments in full, as well as MS6 which would be due for the remaining
services needed to complete the work contemplated by the Contract. Mr Andersen,
clearly and understandably exasperated by the situation, said he thought that
Brodosplit would not pay and | have no reason to doubt that, subjectively, he
genuinely held that belief. Was this however the conclusion which would have be
drawn by an objective bystander In possession of the relevant facts?

it seems that the real reason for the non-payment was that Brodosplit or its parent
had been unable to draw down on the bank facility it had negotiated to fund the
project and that it was unable to utilize the expected income from certain other
projects which had not come in. So far as there was evidence about this, it seems that
the delay was at least partly attributable to the results of a due diligence exercise
conducted on behalf of HBOR but it is clear from the evidence of Mr %oi¢ that such a
bank facility was in place. In fact his evidence was that the relevant funds would
eventually be made available by the bank to enable Brodosplit to pay creditors
including LMG and in fact the funds were eventually disbursed in August 2019, almost
a year after Mr Zoi¢ had expected them to have been made available.

With the benefit of the evidence of Mr Soi¢ about Brodosplit’s bank finance which is
now available to LMG and the tribunal, | think it is easy to reach the conclusion that
Brodosplit would indeed have eventually made the payments due to LMG, with the
possible exception of some or even all of the Disputed VOs and perhaps interest. It is
clear that Brodosplit was counting on the bank finance to be able to support its cash
flow and the bank finance, although delayed, was a source of funds which Brodosplit
would eventually be able to access. Brodosplit's and Mr Debeljak’s high confidence
that the bank would permit drawdown of the funds within May or early June 2019 (or
even before) was no doubt the reason that Mr Debeljak was willing to give his
undertaking on 9 May 2019. In fact however the relevant funds were not disbursed
until August 2019. It is not apparent from the evidence if or when the instalments on
the contracts for Hulls 483, 484 or 487 originally expected by Mr Soi¢ in January to
May 2019 were eventually received, but | accept that the proceeds of the HBOR loan
alone would have been sufficient to have enabled Brodosplit to pay to LMG the
amounts due.

The view above that Brodosplit would have made payment within about 3 months of
the termination of the Contract is however a view which an objective observer can
now perhaps easily form with the benefit of hindsight, i.e. the information given by
Mr Soi¢ in his evidence at the hearing. The problem with this for Brodosplit is that
Brodosplit’s/DIV’s overall financial position and strategy was not explained, or
certainly not adequately explained, by Brodosplit to LMG before the termination of
the Contract. There are 2 few references in the correspondence to a lack of bank
funding as a reason for late payments (e.g. Mr Kunkera’s message of 12 February
2019: see paragraph 49 above) and of a lack of expected payments from customers
(e.g. see Mr Vukigevit's message of 24 May 2019). However it is doubtful that Mr
Vukitevi¢ was in full possession of the relevant information so as to have provided a
full explanation to LMG. There was no intervention by Mr So0i¢ or someone of
comparable seniority and knowledge of the financial affairs of Brodosplit or the DIV
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Group to provide any explanation to LMG as to why funds were not currently
available but would be shortly. There would no doubt have been an opportunity for
Mr Soi¢ to have given a full explanation (as he did latterly for example in paragraph
14 of his Witness statement) but he said that he considered that it was not
appropriate or usual to disclose the details of Brodosplit's overall funding
arrangements. whilst this might represent the usual level of disclosure made by DIV
Group and Brodosplit to suppliers generally, | thought this frankly rather arrogant in 3
situation in which a supplier was peing asked to accept persistent unfulfilled promises
of payment, without access to knowledge of what was going on behind the scenes in
the dealings petween the DIV Group and its bank or grodosplit and its buyers. The
approach of Brodosplit seems to have been that LMG should ultimately have been
satisfied by the categorical statement of Mr Debeljac (even though this left open a
discussion on the Disputed yOs and the possible final amount 10 pe paid)-

In Valilas v januzaj there was clear evidence that the mechanism by which the debtor
received payment from local primary Care Trust for its services would have meant
that the creditor would eventually have received payment in full and that the creditor
must have been aware of this. This was 2 significant factor in the decision of the
majority of the Court of Appeal that the default in payment was not repudiatory of
renunciatory- in the present case, without @ convincing explanation of the source of
grodosplit’s funding for the payments due or to become due, it was reasonable for an
objective observer with knowledge of the history of payment defaults (and excuses
and partial payments), to come to the conclusion that Brodosplit would not have
eventually paid the defaulted amounts of Ms4 and MS5, MS6, the VOs or interest in
full. | consider that this is the case notwithstanding that Brodosplit is the largest
shipbuilder in Croatia, that it has a long history of shipbuilding and an apparently
strong positive asset position. It clearly did have 3 very strained cashflow position if it
was unable to meet payment of the magnitude of those owed to LMG.

As Mr Vukiéevic admitted, Brodosplit did not intend to pay the Disputed VOs until the
final delivery of the vessel, something which was not in accordance with the terms of
the Contract, which included 3 mechanism for the Disputed VOs to be evaluated by
an expert. The amount of the Disputed VOs was not perhaps sO significant, taken in
relation to the outstanding amounts of M54 and MS5, and eventually MS6 as 2 whole,
that the failure to pay the pisputed VOs would alone have peen capable of being 2
repudiatory Of renunciatory breach by Brodosplit and “have gone to the root” of the

Contract.

The final word from Mr Debeljac on 9 May 2019 was that Brodosplit would pay the
remaining palance of ms4 and Ms5 on 3 Juné 2019 [apparenﬂv not including any
interest) and that the parties would discuss and mutually agree the terms and
conditions of payment of MS6 and the Disputed yOs “after drawings according
agreed scope of work are finally approved". Although the words used in the letter are
slightly different from the terms of Art 6, which spell out the conditions for payment
of MS6, this does not seem 0 me to be 3@ significant departure from the contract
terms as regards MS6, particularw given that the contractual conditions also include
reference, as 2 condition of payment, to Brodosplit, Class and other approval
“without any remaining comments relating to Designer’s scope of work”.

Mr Andersen was clearly concerned that grodosplit would use its position 10 squeeze
LMG at the end of the Contract when LMG's work had been completed subject to the
resolution of comments (which might ostensibly relate to any. part of LMG’s work, not
only that comprised in MS6). Mr Andersen did not want LMG to undertake any
further work until it had at |east received payment of M54 and Ms5 in full. Brodosplit
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on the other hand had already indicated that it had claims for the costs of resolving
issues with the drawings provided by LMG, even though they had been approved by
Class. At this stage it is true that LMG did indeed retain some leverage in relation to
the payment of MS6 in that, without input from LMG, it was not easy, or certainly
more expensive, for Brodosplit itself to produce the material necessary to complete
the stability calculations and booklet which would be required for the Vessel to
obtain its contractual classification status.

Nevertheless, although the arguments are finely balanced, adopting the approach of
the majority of the members of the Court of Appeal in valilas v Januzaj and other
cases cited, | find that, without an explanation of the intended source of Brodosplit's
funding and the reasons why the funding was not forthcoming, Brodosplit’s breaches
which were persistent as well as exasperating, did “go to the root of the Contract” as
it remained to be performed, and did justify the termination of the Contract by LMG
on 24 May 2018. The failure to make the promised partial payment at the end of May
and the reasonable interpretation of Mr Vukievi¢’'s message as an indication that no
amount would have been paid on 3 June despite the assurances in Mr Debeljac’s
letter, taken with the previous history of delayed payment, do in my view evidence a
renunciation or repudiation of the Contract by Brodosplit.

Damages for repudiatory breach.

LMG claims damages caused by Brodosplit’s repudiatory and/or renunciatory breach
in the amount of NOK248,739. In effect LMG’s claim is for the loss of the profit it
would have made on the final stage of the project

LMG’s claim is calculated as (1) the sum due under Art 6.6 for completion of MS6
(NOK810,165) less (2) the costs that LMG would have had to incur to complete M56
(NOK561,426). For LMG Mr Weir who prepared the relevant cost estimates says that
that a further 22 documents would have been required to compete the work required
by the Contract after 24 May 2019, divided as follows:

(1) Technical documents not yet delivered to Brodosplit as at 24 May 2019 (8
documents at a cost to LMG of NOK 175,950); and

(2) Technical documents already delivered to Brodosplit in one or more revisions
before 24 May 2019 which had yet to be finalized as at 24 May 2019 (14 documents
at a cost to LMG of NOK385,476.

For Brodosplit Mr Kurtovi¢ identifies 53 technical documents as remaining to be
delivered or finalized. Brodosplit maintains that the costs which LMG would have to
incur to attain “Final Approved Drawings” necessary to trigger payment of MS6 (a
figure already significantly raised from that in LMG's original claim) still severely
understates the true position. This assessment is partly based on the fact that
Brodosplit asserts that there were many shortcomings in the material submitted by
LMG which LMG would have needed to spend time to discuss and rectify, and partly
on the cost said to have been incurred by Brodosplit to carry out the work in respect
of MS6 which LMG did not preform after 14 May 2019.

Mr Weir has exglained the position with regard to the alleged shortcomings and |
largely accept his explanation save that | think LMG’s costs figure should be increased
by 5% to account for the need for further input in relation to the alleged
shortcomings (taking account of the fact that almost all the drawings had been
approved without comment by Class). As to the remaining work it seems to me that
Mr Kurtovié is viewing the cost through the wrong end of the telescope in terms of
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the costs which grodosplit did incur. It was undoubtedly more expensive for
grodosplit t0 complete the work than it was for LMG to continue to carry out and
complete the work on the pasis of its own previous input.

156. | therefore accept the figures presented by Mr Weir with the adjustment referred to
above and consider that LMG are entitled to damages of NOK192,596,40

(NOK810,165 less NOKSI?,SGE.GO).

Liquidated damages

157. As referred to in paragraph 5 above, the Amended procedural Order Nol provides for
the determination of the following issues arising out of the Respondent’s
counterclaim in paragraphs 38, 39 and 43.2 of its Amended pefence and

Counterciaim:

(A) Did the Contract terminate pefore the Delivery Date and, if so, is the Claimant
liable to pay quuidated damages under Article 9.1.2?

() If the Claimant did not receive Input Information from the Respondent for
Technical pDocuments within the defined time limits in Appendix 1, is the Claimant
under no liability to pay liquidated damages for any failure by it to deliver those
Technical pocuments by the dates defined in Appendix il or does the Respondent’s
delay in providing Input information mean that the Appendix 1l schedule was varied
and, if so, 10 what extent?

(C)lsita condition of 2 claim for iiquidated damages that the Respondent give the
Claimant three days' notice of its intention to start calculating liquidated damages for

delay under Article 9 117

158. LMG's position is that the first of the above issues does not arise because Brodosplit
does not pursué the plea on which it is pased. This has apparentiv been accepted by
grodosplit, which did not address the first issue in its closing submissions.

159. Asto the second of these issues, grodosplit maintains that LMG has a liability to pay
liquidated damages under Art 9.1.2 of the Contract by reason of the fact that certain of
the design drawings required 10 be produced py LMG were delivered more than 5
working days |ater than the dates on which the relevant drawings were scheduled t0
be delivered under Articie 1(a) and Appendix it of the Contract. LMG says that, in sO
far as the relevant drawings were delivered late, this was because relevant input
information from grodosplit was delivered later than the dates speciﬁed in Appendix
1. Brodosplit says that in this case the dates for the relevant deliveries by LMG were 10
be automaticaliy put pack by the periods for which the grodosplit input was delayed
and that iiquidated damages should be calculated from the new delivery dates as they
are deemed 10 be amended. LMG denies this and says that once the deliveries were
delayed as 2 result of the delayed input by grodosplit, there is no basis for revising the
original delivery dates as regards the payment of iiquidated damages, SO that no
iiquidated damages can be payable in respect of the delayed deliveries.

160. LMG further says that itis @ precondition for any claim for liquidated damages under
Article 9.1.2 of the Contract that grodosplit should have given 2 notice stipulating the
date from which the iiquidated damages were to be calculated. NO such notices were
given and hence there could be no liability on the part of LMG to pay quuidated
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damages.

161. Firstly, as to the claim for an extension of the date for the commencement of
liquidated damages by reference to delayed input of the Builder, Article 2(a) of the
Contract clearly states that it is an obligation of Brodosplit to »provide the relevant
information listed in Appendix il and within the time specified herein below”. The
relevant provision of the Contract “herein below” is Article 4.. Article 4.1.3 states as
follows:

“When the Builder is of the opinion that the Designer has received a compete set
of input information according to each item of Appendix Ill, the Builder shall
notify the Designer in writing. This notice shall refer to each item of Appendix Illin
question and list the input information that has been delivered for that item. If
the Designer disagrees with the Builder’s notice, it will notify the Builder promptly
but not later than three (3) working days from the date of receipt of Builder's
notice of such disagreement and state the reasons for the same:

a) if the Builder agrees with the Designer’s notice issued pursuant to Article 4.1.3
above, the Builder shall supply the remaining requested information within five
(5) working days from the receipt of such notice. In the event that the input
information is not supplied by the Builder within the stipulated time, the Designer
will be granted an_extension of delivery time, corresponding to the delay in
execution of Design Work actually caused by the delay of the input information in

guestion”’.

162. If this mechanism was operated by the parties, then | think the words “an extension of
delivery time, corresponding to the delay in execution of Design Work” key in to the
words of Article 9.1.1 dealing with liability for “delay in delivery of drawings and
documents including any Technical Documentation beyond delivery dates defined in
Appendix III, so that the term “agreed Delivery Date” in Article 9.1.2 must mean the
delivery date for the relevant drawing or document as extended by the operation of
the provisions of Article 4.1.3(a) The further qualification “and such delays not
attributable to the Builder or to causes that permit extension of time under this
contract” must be taken to refer to further delays beyond the delivery date as
extended by the operation of Article 4.1.3(a), not to the delays which are effectively
themselves permitted by the operation of Article 4.1.3(a).

163. Notwithstanding this however, { take the view that a valid claim for liguidated damages
can only be made if notice is given by the Brodosplit “three (3) days before Brodosplit
intends to start calculating liquidated damages for delays, i.e. 2 days after the planned
delivery date”. The purpose of this is to enable LMG to investigate the reasons for the
alleged delay and to make appropriate representations about its cause in a timely way,
presumably also to enable the parties together to try to reduce the continuing delay.
The absence of such a notice is in my opinion fatal to any claim by Brodosplit for
liquidated damages for a delay by LMG in the delivery of drawings or information. |
think some support for this interpretation of Article 9 can be found, as suggested by
Counsel for LMG ih the case of Finnegan v Community Housing Association Ltd (1995)
778B.L.R.22, although each case must depend on its own wording and factual matrix. |
would point out that Brodosplit had shown itself to be somewhat cavalier in its strict
observation of the provisions of the Contract not least in relation to the time at which

9
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the Disputed VOs were to be paid and how they were to be challenged, and its failure
to serve notices in accordance with Article 9.1.1 seems to be consistent with its
approach to strict performance of some of the contractual provisions more generally.

Licence

164. By Article 5.1 of the Contract Brodosplit acknowledged “the Designer’s sole proprietary
rights to the Design..” and by Article 5.2 that:

“All Technical Documentation which is developed by the Designer under this
Contract for and in relation to the vessel is the property of the Designer...Title
to, copyright or proprietary rights in all drawings, reports, deliverables and other
data developed by the Designer as part of the Design Work rests with the

Designer.”

165. By Article 5.5 LMG granted to Brodosplit:

“subject to the terms and conditions set forth in this Contract, a non-exclusive
and non-transferable right and licence to carry out the detailed design (which
shall be and shall remain the property of the Builder) and to construct the Vessel
to the Buyer in accordance with the Technical Documentation”

Further, Brodosplit was given the “right and licence to use the Design, the Technical
Documentation or any part thereof for any other purposes, including the construction
or sale of other vessels, subject only to payment of the fee as provided for in Article 6,

paragraph 6.2" .

166. The wordsin Article 5.1 “subject to the terms and conditions set forth in this Contract”
are significant and should in my view be construed to mean “subject to the
performance by Brodosplit of its material obligations under the Contract”. It is not

every breach of the Contract however trivial which might result in the termination or
withdrawal of the licence. Nevertheless the terms of Article 5.5 are such that
Brodosplit is only entitled to use the design etc if it complies with its material
obligations under the Contract. One such obligation is in my view the payment of the
Milestone payments for the relevant elements of the design. In this case, given my
findings as to the payment of MS4 and MS5, Brodosplit has not paid for the design
work comprised in those milestones and does not have the right to use those elements
of the design unless and payment of the amounts of M54 and MS5 respectively and the

VOs are made in full.

Dispositive award

167. NOW |, the said fan Gaunt, having taken upon myself the purden of this reference and
having carefully and conscientiously considered the materials before me and the
evidence of witnesses, DO HEREBY MAKE ISSUE AND PUBLISH this my PARTIAL FINAL

L]

AWARD namely:-

A) | FIND AND HOLD that LMG’s claim in respect of the payment on account of MS4
and MS5 succeeds in the amounts of NOK2,293,713.03 and NOK2,700,550

respectively, that is a total of NOK4,994,263.03 (Norwegian Kroner Four million nine
hundred ninety four thousand two hundred sixty three and three gre).
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168.

| FURTHER FIND AND HOLD that LMG’s claim for payment of agreed and Disputed
Variation Orders in respect of the amounts of VOs 1-6 succeed in the amount of
NOK315,473.20; and for VOs7-17 in the amount of NOK654,550; and for VO18 in the
amount of NOK329,700, that is a total of NOK1,299,723.20 (Norwegian Kroner. One
million two hundred ninety nine thousand seven hundred twenty three and twenty

gre).

C) | FURTHER FIND AND DECLARE that the conduct of Brodosplit did amount to a
repudiatory or renunciatory breach of the Contract, so that LMG was justified in
treating it as such and purporting to terminate the Contract on 24 May 2019.

D) | FURTHER FIND AND HOLD that LMG is entitled to payment by Brodosplit of
damages in the amount of NOK192,597.40 (Norwegian Kroner One hundred ninety
two thousand five hundred and ninety seven and forty gre).

E) ACCORDINGLY | AWARD AND ADJUDGE AND ORDER that Brodosplit shall forthwith
pay to LMG the sum of NOK6,486,583.63 (Norwegian Kroner Six Million four hundred
eighty six thousand five hundred and eighty five and sixty three gre) together with
interest

(1) in the case of MS4 and MS5 from the respective due dates of MS4 and MS5, namely
30 January 2019 and 24 March 2019,

(2) in the case of the Disputed VOs from the respective dates determined in paragraph
124,;

(3) in the case of the other VOs, from the date on which they were agreed by
Brodosplit; and

(4) in the case of the damages awarded, from the date on which MS6 was projected to
be payable according to Appendix Ill, namely 23 December 2020,

in each case at the rate of 4.5% per annum compounded with 3 monthly rests and until
payment of the principal amounts and interest in full.

F) 1 FURTHER FIND AND DECLARE that LMG is not liable to pay liquidated damages
under Article 9.1.2 of the Contract in respect of the delayed provision of design
drawings and documentation.

G) | FURTHER FIND AND DECLARE that Brodosplit was and is entitled to use the
design drawings delivered by LMG to complete the construction of the Vessel, subject
to payment of the amounts awarded to LMG herein in accordance with the terms of
this Award. The licence extends to the use of the design drawings for the construction
of a sister vessel or to the sale of the design to another shipyard as contemplated by
Article 6.2 of the Contract subject to payment of a fee to LMG calculated as the
relevant percentage specified in Article 6.2 of the amounts paid to LMG (including
amounts payable under this Award) for MS1 though 5 and the VOs.

MY award is final as to all matters herein determined but | hereby reserve to myself

jurisdiction to deal with all other disputes under the Contract including the allocation
and quantum of the parties’ costs of the arbitration.
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Dated this 15 November 2021

lan Gaunt

—
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S OBZIROM NA ZAKON O ARBITRAZI 1Z 1996. |

U PREDMETU ARBITRAZE
IZMEDU
LMG MARIN AS
TUZITEU
s
BRODOGRADEVNA INDUSTRUA SPLIT d.d.
TUZENIK
Ugovor o projektiranju broda od 4. svibnja 2018.
DJELOMIENA KONACNA ODLUKA
Uvod
L. Ovo je prva djelomiéna konaéna odluka u nastavku potpisanog arbitra pojedinca lana Gaunta,

s uredom na adresi 61 Cadogan Square, London SW1X OHZ, u predmetu arbitraze izmedu
druitva LMG Marin AS, osnovanog u Kraljevini Norvetkoj, sa sjedidtem na adresi
Solheimsgaten 16, 5058 Bergen, NorveZka (,LMG”) i druitva Brodogradevna Industrija Split
d.d., osnovanog u Republici Hrvatskoj, sa sjedidtem na adresi Put Supavla, 21000 Split,
Hrvatska (,Brodosplit”). Arbitraza se odnosi 1. na zahtjev LMG-a za placanje navodno
dospjelih iznosa na temelju Ugovora o projektiranju od 4. svibnja 2019. (,Ugovor”) u skladu s
kojim je LMG trebao izraditi i dostaviti Brodosplitu projektne nacrte za brod za krstarenja
polarnim podruéjima koji je Brodosplit trebao isporuciti drustvu kéeri u njegovu potpunom
vlasni¢tvu Polaris Exploration Inc te dati u zakup druétvu Quark Expeditions, te 2. na
protuzahtjev Brodosplita za povrat odredenih isplacenih novéanih sredstava, te u svakom
slu¢aju na zahtjeve za drugu naknadu u vezi s Ugovorom.

ArbitraZa

2. U skladu s &lankom 15. za Ugovor je mjerodavno englesko pravo. Clanak ukljuéuje odredbu u
skladu s kojom se odredeni sporovi u vezi tehnigkih pitanja i sporovi u vezi s troskovima
provedbe nalogd za drugu vrstu radova trebaju uputiti Vjedtaku te, osim u sluaju da su
upuéeni takvom stru¢njaku, na arbitrazu u London u skladu s Uvjetima Londonske udruge
pomorskih arbitara (,LMAA”) koji su na snazi u trenutku u kojem je pokrenut arbitraZni
postupak. Mjerodavni uvjeti jesu Uvjeti LMAA-e iz 2017.

3. Nakon $to je do3lo do sporava izmedu strana, strane su se usuglasile u pogledu mojeg imenovanja
kao arbitra pojedinca i ja sam prihvatio imenovanje u skladu s Uvjetima LMAA-e iz 2017.

4, Druétvo LMG, koje zastupa Advokatfirmaet simonsen Vogt Wiig, dostavilo je podneske u
okviru zahtjeva. Dru3tvo Brodosplit, koje zastupa Tatham & Co, dostavilo je podneske u okviru
obrane i protuzahtjeva; drustvo LMG dostavilo je odgovor i obranu na podneske podnesene u
okviru protuzahtjeva, nakon tega je Brodosplit dostavio odgovor na obranu na podneske




SR

podnesene u okviru protuzahtjeva. Unesene su odredene izmjene u izvorno dostavljene
podneske. U svakom slucaju uz podneske su bili priloZeni dokumenti na koje su se stranke

pozivale u arbitrazi. Nakon toga izvréeno je otkrivanje dokumentacije i razmijenjeni su iskazi
svjedoka.

Dana 8. veljaée 2021. donio sam nalog (kako je naknadno izmijenjen, ,lzmijenjeni zakljuéak o

postupovnim pitanjima br. 1”) kojim se razdvajaju pitanja u predmetu i nalaZe da se sljedeca
pitanja utvrde nakon prvog rotita:

(i) zahtjevi Tuzitelja utvrdeni u stavcima br.1 do br.78 Podnesaka u okviru
zahtjeva od 24. veljace 2020,;

(ii) protuzahtjevi Tuzenika utvrdeni u stavcima br. 36 — 37,43.1,43.5,
43.6 i 43.7 Izmijenjenih podnesaka u okviru obrane i protuzahtjeva; i

(iii) sljedec¢a pitanja koja proizlaze iz protuzahtjeva Tuienika navedenih u stavcima
br. 38, 39 i 43.2 Izmijenjenih podnesaka u okviru obrane i protuzahtjeva:

(A) Jeli Ugovor raskinut prije Datuma isporuke i, ako jest, je li TuZitelj obvezan
platiti ugovornu kaznu u skladu s élankom 9.1.27

(B) Ako Tutitelj nije primio ulazne informacije od TuZenika u pogledu tehnicke
dokumentacije u rokovima utvrdenima u Prilogu lll., ima li Tuzitelj obvezu
platiti ugovornu kaznu za svaki propust za koji je odgovoran u pogledu
dostavljanja predmetne tehnicke dokumentacije do datuma utvrdenih u
Prilogu IIl. ili kanjenje TuZenika u pruzanju ulaznih informacija znaci da je
raspored iz Priloga Ill. bio promijenjen, te ako je tako, u kojoj mjeri?

(C) Je li moguénost zahtijevanja pla¢anja ugovorne kazne uvjetovana time da
Tuzenik obavijesti TuZitelja tri dana unaprijed o svojoj namjeri da pocne s
obragunavanjem ugovorne kazne za ka$njenje u skladu s €lankom 9.1.1.7

To zapravo znadi da se sada treba utvrditi sljedece:

(a) sve LMG-ove zahtjeve za platanje povezane s kljuénim etapama 4. i 5. i spornim nalozima
za drugu vrstu radova (kako su definirani u nastavku), tvrdnju LMG-a da je Brodosplit poéinio
bitnu povredu Ugovora i oekivanu bitnu povredu Ugovora koji je LMG valjano raskinuo
24. svibnja 2019., njegov zahtjev za naknadu 3tete zbog takvog krdenja i zahtjev za utvrdenje
toga da u skladu s ¢lankom 5.5 Ugovora Brodosplit vi$e nema pravo i licenciju za koristenje

projektnom i tehni¢kom dokumentacijom dostavljenom Brodosplitu na temelju Ugovora prije
24, svibnja 2019,; i

(b) protuzahtjeve Brodosplita za povrat navodno preplacenih iznosa i zahtjev za

utvrdenje toga da Brodosplit ima licenciju za izvodenje izvedbenog projekta u skladu
s tehnickom dokumeptacijom koju je dostavio LMG; i



(c) tri Pitanja koja proizlaze iz Protuzahtjeva Brodosplita 23 placanje ugovorne kazne
utvrdena u prethodnom stavku iii. to¢kama (A), (B) i (C).

videckonferencije koju je organizirao Medunarodni centar Za rjeSavanje sporova y Londonu.
Kao dokaz predogeni sy Pisani iskazi sljede¢ih svjedoka o ¢injenicama koje su unakrsno ispitali
odvjetnici odgovarajudih strana:

Za LMG:
G. Stig Rau Andersen
G. James Weir

Za Brodosplit:

G. Srecko Kurtovi¢
G. Dalibor Vukigevi¢
G. Vlado $oi¢

Odvijetnici odgovarajuéih strana iznijeli su pisane usmene uvodne i zavrine rijedi.

Sjediite arbitraze je London, Engleska.

Cinjeni&ni kontekst

8.

11.

12.

U skladu s Ugovorom, LMG je Pristao osigurati tehnigky dokumentaciju i nacrte koje je trebalo
odobriti klasifikacijsko drugtvo DNVGL (,,Klasiﬁkacijsko drustvo”) i druga regulatorna tijela
kako bi se omogucilo Brodosplitu da izgradi Plovilo prema tehnickoj specifikaciji i Opéem planu
raspodjele koji je prilozen Ugovoru.

Brodosplit je ve¢ sklopio ugovor s drugtvom Polaris Exploration Inc (»Kupac”) za projektiranje i
izgradnju Plovila kao broda za krstarenja polarnim podruéjima za Kupca. Kupac je bio drustvo s
jedinstvenom namjenom u stopostotnom vlasnistvu Brodosplita, Njegova je svrha bila
posjedovati Plovilo i dati Plovilo bez posade drustvu Vinson Expeditions Limited u dugoroéni
zakup. Drustvo Vinson bilo je povezano drustvo drustva Quark Expeditions (,Quark”) i bila je
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Ugovorom je predvideno sljedece:

(a) niz podnesaka u kojima je Brodosplit trebag dostaviti ulazne informacije LMG-y, 3
nNa temelju kojih je LMG trebao izdati tehnigky dokumentaciju Brodosplity |
Klasifikacijskom drustvy | izmijeniti dokumentaciju kako bi uklju¢ivala komentare i
primjedbe primljene od njih (i od Kupca te, konaéno, od drustva Vinson
posredstvom Brodosplita), do konat’:nog odobrenja relevantne tehnicke
dokumentacije za koje je zaduZeno Klasifikacijsko drustvo

(b) tehnicka dokumentacija koju je izradio LMG, i sva prava na dizajn i druga vlasnicka

(ii) dodjeljivanje og strane LMG-a Brodosplity Prava i licencije za upotreby
projektnog nacrta, tehnicke dokumentacije ili bilo kojeg njihova dijela u bilo
koje druge Svrhe, ukljuéujugi y svrhu izgradnje jlj prodaje sestrinskih plovila,
uz placanje naknade iz élanka 6.2,

(c) Ugovorna cijena za rag LMG-a na projektnim nacrtima za Plovilg (27.005.500 NOK)

Kljuéne etape ako nije dostavljena sya tehni¢ka dokumentacija Povezana s tom
Kljuénom etapom; U sklady s ¢lankom 2. tockom (c), placanja sy se trebala jzvréjti
»Pravodobno” po dospijeéu.

(d) obveza LMG-3 da dostavij tehnickuy dokumentaciju U skladu s rasporedom isporuke iz
Priloga 111 Ugovoru, kada Jje to potrebno nga temelju | nakon tehmckog doprinosa
Brodosplita

(e) obveza LMG-3 daizvrgj izmjene tehnicke dokumentacije koje zahtijeva Brodosplit, te

odgovarajuce Pravo LMG-a da izda nalog za drugu vrsty radova kako bi se odrazile
Promjene, medy ostalim, u troSkovima

(H obveza LMG-a qj Plati ugovorny kaznu za kasnjenje y dostavi tehnigke

kasnjenje ne moze pripisati Brodosplity jji uzrocima koji omogucuju produljenje roka
uskladu s Ugovorom (&lanak 9.).
Kljuéna etapa 1. (3.240.660 NOK; +KE1”), koja Predstavija 12 %
roku od Pet dana od datuma Potpisivanja, (MG ie potpisao Ugovor 4, svibnja 2018,,

Kljuéna etapa 2, (4.050.825‘NOK; ~KE2"), koja predstavlja 15 9 Ugovorne Cijene, dovriena je
kada je Lmg Klasifikacijskom drudtvu poslao Potpun skup glaynih Projektnih nacrta
konstrukcije trupa u sklady sa standardima Klasifikacijskog drudtva (¢lanak 6.6). LMG je KE2
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21.

22.

23.

24,

25.

26.

27,

pristup kojem je LMG dobio od Brodosplita, ito ie LMG u¢inio. Brodosplit je imao potpuni
pristup svim dokumentima koje su LMG Klasifikacijsko drugtvo utitali na portal
Klasfﬁkacijskog drustva.

Brodosplit je trebao izvriiti pladanja y okviru KE2 ,u roku od trideset (30) kalendarskih dana
nakon $to se od predstavnika [Brodosplita] pribavi potvrda o dovrietku (koja se nece
neopravdano uskratiti)”,

Kljugna etapa 3. (8.101.650 NOK; ,KE3”), koja predstavija 30 % Ugovorne cijene, dovriena je
kada je Klasifikacijsko drugtvo odobrilo glavne projektne nacrte konstrukcije trupa u skladu sa
standardima Klasifikacijskog drustva, uz odredene komentare (&lanak 6.6). LMG je KE3 dovrsio
11. rujna 2018,

reviziiom koju je provodila ugledna europska financijska institucija i ocekivanom
kapitalizacijom matiénog drutva” koje su Brodosplit stavila ,u mirovanje”,

Brodosplit nije platio fakturu za naloge NDVR1 do NDVR6 do 10. rujna 2018, ili uopce, unato¢
opetovanim zahtjevima LMG-a za placanje.

Radovi na ostvarenju Kljuéne etape 4. (8.101.650 NOK; , KE4”), koja predstavija 30 % Ugovorne
cijene, dovréeni sy kada je LMG Klasifikacijskom drustvu poslao Potpun skup nacrta sustava
(dijagrame cjevovoda i instrumentacije) u skladu sa standardima Klasifikacijskog drutva.
Nesporna je ¢injenica da je LMG dovréio KE4 23, sije€nja 2019,

Do kraja listopada 2018, LMG je dostavio 74 % dijagrama cjevovoda instrumentacfje 2a KE4, a
preostali su dijagrami cjevovoda i instrumentacije dostavljeni naknadno, navodi LMG, zbog
nedostatka ulaznih informacija koje je trebao dostaviti Brodosplit. Do kraja listopada 2018,
placanja su kasnila za 88 % KE3, a g. Kunkera je obavijestio g. Andersena da je Brodosplit ,u
mirovanju”. LMG je u listopadu 2018. u Brodosplit poslao niz poZurnica na koje Brodosplit nije

G. Vukitevi¢ predlosio je 31. listopada 2018. odriavanje sastanka u Splitu koji bi drustvima
»POMOgao da poboljfaju odnose y svim aspektima i da postignu jasno razumijevanje o

nerijeSenom i preostalom opsegu”.
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U Splitu je 5. i 6. studenoga 2018. odrzan komercijalni i tehnigki sastanak predstavnika obiju
strana. Sastavljen je zapisnik s tehnitkog sastanka, ali ne i s komercijalnog sastanka. Na
komercijalnom sastanku, koji je odrian uz veéeru kojoj su prisustvovali g. Andersen i g. Golden
(iz LMG-a) te g. Kunkera i g. Vukicevi¢ (iz Brodospilita), dogovoreno je da ce pladanje 80 % KE4
dospjeti po dovrietku 80 % KE4 i da ¢e preostalih 20 % dospjeti nakon dovrietka preostalih
20 % KE4. Taj dogovor nije zabiljeien u pisanom obliku kao sluzbena izmjena Ugovora.

G. Weir poslao je 13.studenoga 2018. 8- Kunkeri e-poruku (u kojoj je objasnio da je
g. Andersen taj tjedan na putu) u vezi s »raspravama od proslog tjedna” te je upitao g. Kunkeru
je li mu potrebna ,faktura kako bi mogao platiti 33 % od 80 % iznosa u okviru Kljuéne etape 4.
tijekom ovog tjedna, kako sam shvatio da ste dogovorili s [8- Andersenom], uz preostali
nepodmireni iznos iz Kljuéne etape 3.”. Brodosplit nije odgovorio.

Dana 20. studenoga 2018. 8. Andersen poslao je e-poruku 8. Kunkeri u kojoj je potvrdio
primitak daljnjeg dijela pla¢anja povezanog s KE3, navodeci da to znaéi da je oko 53 % iznosa
povezanog s KE3 placeno te isti¢uéi sljedece:

»Na temelju prethodno navedenog i na temelju usporedbe s na&im dogovorom
postignutim u Splitu, utvrdili smo da nam i dalje nedostaje znatan dio (oko
47 %) iznosa povezanog s KE3, kao | dogovorena jedna tre¢ina od 80 % iznosa
(26,67 %) u okviru KE4.

Molimo da provjerite kako stojite s ostatkom dogovorenih pla¢anja. Kao &to
znate, za projekt je sada presudno da se izvrie placanja.

Neizvriena plaanja za KE3 iznose 3.778.150 NOK,
tredinu iznosa za KE4 ¢&ini 2.160.438 NOK, a

ukupna neizvriena plaéanja iznose:

5.938.588 NOK.
U privitku se nalazi i faktura za 80 % iznosa u okviru KE4, prema dogovoru.”

G. Andersen poslao je 26. studenoga 2018. jo§ jednu e-poruku g. Kunkeri u kojoj je naveo
sliedece: ,Nakon naseg sastanka u Splitu vjerovali smo da ¢e dogovorena placanja biti izvréena
do 15. listopada. Primljen je samo dio dogovorenih placanja. Pro3log petka re¢eno nam je da
uplate stizu. Provjerili smo pristigle uplate i u petak i danas i ne vidimo nikakvu SWIFT poruku
od Brodosplita, odnosno ne vidimo nikakve uplate na raéunu ni bilo kakvu uplatu u dolasku.”

Do 16. studenoga 2018., na datum fakture LMG-a br. 104496 za 80 % iznosa u okviru KE4 (t).
6.481.320 NOK), LMG je primio 86 % iznosa u okviru KE4. Brodosplit je izvréio placanje fakture
br. 104496 u tri dijela, konkretno 24. sijenja 2019. (2.924.864,17 NOK), 4. ozujka 2019.
(972.000 NOK) i 14. oZujka 2019. (1.911.072,80 NOK). Nakon toga Brodosplit vise nije vréio
placanja na temelju Ugovora.

G. Andersen poslao je 11. prosinca 2018, 8- Kunkeri fakturu LMG-a za preostalih 20 % iznosa u
okviru KE4. KE4 na taj datum nije bila u potpunosti dovriena zato 3to jedan dijagram
cjevovoda i instrumentacije, konkretno za sustav za podmazivanje lefajeva statvene cijevi
mazivim uljem, nije poslan Klasifikacijskom druitvu zato ito je LMG ¢&ekao ulazne informacije
od Brodosplita koje su, prema LMG-u, trebale biti dostavijene do 26. lipnja 2018. Ulazne
informacije konacno su dostavljene LMG-u 14. j 19. prosinca 2018., nakon &ega je LMG
3. sije¢nja 2019. Brodosplitu izdao revidiranu verziju A navedenog dijagrama cjevovoda |
instrumentacije. Brodosplit je dostavio svoje komentare 15. sijeénja 2019., a LMG ih je poslao
Klasifikacijskom drustvu 23. sijenja 2018.
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Radovi koji pokrecy placanja u okviru Kljune etape 5. (2.700.550 NOK; »KE5”), koja
predstavlja 10 % Ugovorne cijene, dovrieni sy kada je Klasifikacijsko drugtvo potvrdilo da su
nacrti sustava (dijagrami cjevovoda i instrumentacije) u sklady sa standardima Klasifikacijskog

za podmazivanje lezajeva statvene cijevi mazivim uljem.

Faktura LMG-a za KES (faktura br. 104515) izdana je 16. sijecnja 2019. (tj. prije nego ito je
Klasifikacijsko drutvo odobrilo dijagram cjevovoda i instrumentacije koji se odnosi na sustayv
2a podmazivanje lezajeva statvene cijevi mazivim uljem,

U razdoblju od 29. kolovoza 2018. do 8. veljate 2019. Brodosplit je zahtijevao od LMG-a da
izvrdi izmjene u pogledu kojih je LMG izdao naloge za drugu vrstu radova NDVR7 do NDVR18,
potraiujuéi na temelju njih 1.168.700 NOK. Faktura br, 104522 za taj iznos izdana je
8. veljace 2019. Brodosplit je prihvatio potraZivanje dodatnih troikova na temelju naloga
NDVR7, NDVR14, NDVR15 i NDVR18 u ukupnom iznosu 0d 479.700 NOK.

Brodosplit je potpisao i naloge NDVR8 do NDVR13 kao i naloge NDVR16 | NDVR17
(,Osporavani NDVR-ovi”), ali se nije slozio s dodatnim troskovima koje je LMG potrazivao na
temelju Osporavanih NDVR-ova. Sazetak Osporavanih NDVR-ova naveden je u stavku 114. u
nastavku. lako se o¢ito nije slagao s predmetnim NVDR-ovima, Brodosplit nije zatrazio
upudivanje bilo kakvog spora Vjestaku u potrebnom roku propisanom u clanku 8.5,

26. veljade 20109,

G. Andersen poslao je 7. sijecnja 2019. e-poruku 8- Kunkeri traze¢ placanje iznosa od
6.481.320 NOK dospjelog na temelju fakture br. 104496 (za 80 % iznosa u okviru Kljuéne
etaped.) i iznosa od 315.473,20 NOK dospjelog na temelju fakture br. 104466 (za naloge

NDVR1 do NDVR6).

300.000 EUR do petka, 18. sije€nja 2019. ili najkasnije do ponedjeljka, 21. sije¢nja 2019. U e-
poruci g. Andersena upucenoj g. Kunkeri 17. sije¢nja 2019. g. Anderson naveo je da je plaéanje
u iznosu od 300.000 EUR koje je Brodosplit predloZio predstavljeno upravi LMG-a i istaknuo da
je LMG-u potreban ~Obvezujuéi plan za placanje svih nepadmirenih iznosa”,

Dana 18. sije¢nja 2019. 8. Kunkera poslao je g. Andersenu e-poruku sljedeéeg sadriaja:

»Sliedeca uplata Brodosplita bit ¢e izvréena u ponedjeljak, 21. sijeénja 2019,
najmanje 300.000 EUR; preostali nepodmireni iznosi, ako takvi postoje, bit ¢e
pokriveni do kraja sije¢nja 2019.

Za eventualna preostala nepodmirena placanja akreditiv (jamstvo) ¢e biti izdan
najkasnije do srijede, 23. sije¢nja 2019.”

Dana 22.sije¢nja 2019. 8. Vukigevi¢ proslijedio je g.Weiru SWIFT za uplatu iznosa od
2.924.864,17 NOK. Referentna oznaka placanja koja je pratila predmetnu uplatu glasila je:
»Faktura br. 104496” (dakle rijec je o fakturi LMG-a za 80 % iznosa u okviru KE4).

Dana 23. sijeénja 2019. 8- Weir je e-postom odgovorio g. Vukicevicu i zahvalio mu na SWIFT
obavijesti te naveo sliedece: ,Molimo da nam potvrdite da ¢e bankovna jamstva za preostala
placanja prema LMG-u biti izdana danas, kako je naznageno. Buduéi da pretpostavljamo da ce
tako i biti, obavje$tavamo vas da projektni tim LMG radi normalno.”
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Dana 24. sije¢nja 20109. g. Weir poslao je jo3 jednu e-poruku g. Vukiceviéu u kojoj je zamolio
sliedeée: ,Mozete Ii nas obavijestiti o statusu u vezi s bankovnim jamstvom za preostale
iznose?” G. Vukidevié u svojem je odgovoru od 24, sije¢nja 2019. naveo sljedece:

»Intenzivno radimo (odnosno nat odjel za financije intenzivno radi) na izdavanju
bankovnog jamstva i sutra ¢emo vam modi pruziti azurirane informacije, ali
jamstvo bi trebalo biti izdano najkasnije pogetkom sliedeceg tjedna.

Nadam se da LMG razumije...”

Buduci da nakon toga nije dobio nikakve daljnje informacije, g. Weir ie 29.sijeénja 2019. e-
poStom odgovorio g. Vukicevicu trazeci nove informacije o predlozenom jamstvu.

G. Vukicevi¢ odgovorio je g Weiru 5. veljate 2019. navodedi u e-poruci: ,zaista mi je 7ao zbog
kasnjenja dogovorenog jamstva, sutra cemo vas obavijestiti o statusu, ali sve ¢e biti u redu”.

G. Weir poslao je 7. veljace 2019. e-poruku g. Vukideviéy i g. Kunkeri navodeéi da su »[S]vi
obecani rokovi za placanje i/ili izdavanje bankovnih jamstava prosli, a Brodosplit ih nije
ispodtovao”, te buduéi da LMG ne moZe znati ,sa sigurnoi¢u kakvi su planovi Brodosplita za
placanje nepodmirenih iznosa”, LMG ¢e biti prisilien raskinuti i demobilizirati Ugovor, osim u
slucaju da se do 11. veljace 2019, pronade prihvatljivo rieSenje za neisplacene iznose.

Dana 11. veljaée 2019. g. Weir poslao je e-poruku g. Vukicevicu i 8- Kunkeri trazedi placanje te
je naveo sljedece:

»Nismo zabiljeili primanje bilo kakvog odgovora na naty e-poruku od 7. veljace
u nastavku.

Kao 3to je spomenuto u poruci u nastavku, to nam ostavlja samo jedan smjer
djelovanja koji namjeravamo pokrenuti sutra.”

Dana 12. veljage 2019. 8. Kunkera poslao je g. Weiru e-poruku sljedeceg sadrZaja (E/1017):

u(...) Ispriavamo se zbog kasnjenja s akreditivom. Razlog je isklju¢ivo i samo
neucinkovitost relevantne financijske institucije (izrazito spori procesi).

Medutim, kako bismo izbjegli bilo kakvu novy situaciju u vrlo dobrim i
dugoroénim odnosima medu nadim drustvima, placanje ¢e biti puiteno &to je
prije mogude, $to znadi danas tijekom jutra...”

Toga dana, 12. veljage 2019,, nije izvrieno nikakvo placanje od strane ili u ime Brodosplita
prema LMG-u kao 3to je g. Kunkera obecao u toj e-poruci.

O nepodmirenim iznosima prema LMG-u u skladu s Ugovorom te o bankovnom jamstvu (ili
akreditivu) za osiguranje placanja tih iznosa 13. veljace 2019. razgovarali sy g. Andersen i gda
Tatjana Mlinari¢, zaposlenica u odjelu za financije drustva DIv. U okviru tih razgovora gda
Milinari¢ istaknula je da su DIV i/ili Brodosplit voljni izvriti uplatu od 100.000 EUR LMG-u i dati
akreditiv kako bi osigurali pladanje nepodmirenog duga LMG-u u vez s Kljuénim etapama 4.
5., nalozima NDVR1 - NDVR18 i iznosom koji dospijeva po dovrietku Klju¢ne etape 6.

Dana 15. veljate 2019. odvila se daljnja razmjena e-poruka izmedu g. Andersena iz LMG-a |
g. Vlade Soica, Direktora korporativnih financija drustva DIV Grupa d.o.o. (,Div"), u vezi s
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od banke drudtva DIV i njezine pravne sluibe i zaklju¢io: ,Ne sumnjam da éemo zajedno
pronadi rjeenje.”

Dana 20. veljade 2019. g. Andersen poslao je e-poruku g. 3oi¢u i gdi Mlinari¢ i g. Kunkeri u
kojoj je naveo sljedece:

»Do danas smo primili niz razli¢itih obeéanja, od obedanja plaéanja cjelokupnog
iznosa do kasnijih obecanja kombinacije djelomiénih plaéanja i akreditiva. LMG
je bio spreman razmotriti to kako bi pokusao izbjeéi raskid Ugovora. Obeéanja su
davana na razli¢ite datume i njihovo je ispunjenje vise puta odgadano. Danas je
posljednji obecani datum.

e Djelomi¢no placanje do sada nismo primili (zadnje obeéanje DIV GRUPE
odnosilo se na 100.000 EUR).

e Do ovog trenutka nismo primili akreditiv ni bankovno jamstvo. Cak
nismo primili ni prijedlog ili opis predvidenih uvjeta koje bismo mogli
ocijeniti.

Obecano nam je da ¢e nas svakodnevno kontaktirati g. Vlado [30i¢] kako bismo
imali uvid u napredak DIV Grupe. Jucer nije ostvaren nikakav kontakt — a rijec je
o elementu koji je s nase strane istaknut kao vrlo vazan. JuCer navecer nije bilo
odgovora na telefonski poziv, a jutros je veza prekinuta prilikom pokusaja
uspostave poziva.

Ako LMG danas ne primi uplatu u iznosu od 100.000 EUR i akreditiv, iz
prethodno navedenoga mozemo samo zakljuéiti da [Brodosplit] i DIV Grupa ne
namjeravaju, ili nisu u mogucnosti, platiti LMG-u i zajamditi mu placanje
preostalih iznosa kako smo dogovorili.

Ako ni [Brodosplit] ni DIV Grupa ni danas ne poduzmu nikakvu radnju, Ugovor ¢e
se smatrati raskinutim na kraju radnog dana.”

Dana 21. veljaée 2019. g. Soi¢ poslao je g. Andersenu iz LMG-a e-poruku kojoj je priloZio nacrt
akreditiva koji je izdao Sberbank. G. Soi¢ i g. Andersen razmijenili su 22. veljace 2019. daljnje e-
poruke o uvjetima akreditiva, pri ¢emu su glavni problem bili uvjeti koji odrazavaju ginjenicu
da su iznosi ve¢ dospjeli za placanje LMG-u.

Dana 24. veljade 2019. g. Andersen poslao je e-poruku g. Soi¢u i gdi Mlinari¢ i g. Kunkeri u
kojoj je naveo da akreditiv koji je izdao Sberbank nije prihvatljiv za LMG-ovu banku, DnB, te je
predloZio niz alternativnih banaka u Hrvatskoj koje bi bile prihvatljive za DnB. G. Andersen
takoder je istaknuo da djelomiéna uplata od 100.000 EUR nije primljena te da se tekst nacrta
akreditiva ne moze prihvatiti ,5 obzirom na Cinjenicu da su iznosi o kojima se raspravlja vec
dospjeli i ne podlijezu ispunjavanju bilo kakvih daljnjih obveza s LMG-ove strane”.

Dana 25. veljace 2019. g. 50i¢ odgovorio je g. Andersenu navodedi da ¢e Sberbank poslati
popis korespondentnih banaka u Europi, a tekst akreditiva prilagodit ¢e se tako da se ,ukljuci
pisana izjava da su navedene obveze ispunjene kao pokretac koji je doveo do akreditiva”.
G. So0i¢ i g. Weir razmijenili su 25. i 26. veljafe 2019. e-poruke o mogucim korespondentnim
bankama prihvatljivima za DnB i o uvjetima nacrta akreditiva. G. Weir izjavio je da
neplaéanje uzrokuje LMG-u poteSkoce u pogledu likvidnosti.

Brodosplit je 4. ozujka 2019. LMG-u platio iznos od 972.000 NOK, a referentna oznaka placanja
koja prati predmetnu uplatu glasila je: ,Faktura br. 104496” (dakle rijec je o fakturi LMG-a za
80 % iznosa u okviru KE4). Dana 4. ozujka 2019. g. Weir poslao je e-poruku g. Soicu u kojoj je
potvrdio primitak uplate i zatraZio novosti u pogledu akreditiva.



58.

59.

60.

61.

62,

63.

64.

Dana 4. oZujka 2019. gda Mlinari¢ poslala je g. Weiru e-poruku sljededeg sadriaja:

»Nastavno na na3 telefonski razgovor, dajem vam sljededi prijedlog:
Ako se slaiete sa mnom, oéito je da samo gubimo vrijeme i energiju na
pronalazenje najbolje banke, a ovo je ve¢ otiélo predaleko i ne mozemo pronadi
odgovarajucu banku kakvu ste trazili.
Stoga je na$ prijedlog taj da svakih 30 dana vr&imo djelomi¢na plaéanja

1. uplata 200.000 unutar 30 dana

2. uplata 300.000 unutar 60 dana

3. uplata 400.000 unutar 90 dana

4. ili cjelokupan iznos odjednom u svibnju
Ocekujem Va$ odgovor”.

Dana 5. oZujka 2019. g. Weir odgovorio je na e-poruku gde Mlinari¢ od prethodnog dana
ponavljajuéi da je razlog zbog kojeg je LMG zatra%io bankovno jamstvo prvenstveno bio zastita
interesa LMG-a u odnosu na iznose koji su dospjeli na temelju Ugovora, a zatim osiguravanje
sredstava od banke LMG-a, DnB-a, kako bi se ublaZio problem u pogledu likvidnosti koji je
nastao zbog cijele situacije. G. Weir istaknuo je da je LMG nekoliko puta pokusao pronadi
rieSenja kako bi se izbjegao raskid Ugovora, naveo je iznose dospjele na temelju Ugovora te
dao prijedioge za plan placanja koji ¢e se priloziti Ugovoru u obliku dodatka.

Takoder 5. ozujka 2019. gda Mlinari¢ poslala je e-poruku u kojoj je zahvalila g. Weiru na
njegovu prijedlogu te je izjavila da ¢e odgovoriti na poruku sljededi dan, ali to nije ucinila. Dana
6. oZujka 2019. g. Weir zatraiio je od gde Mlinari¢ najnovije informacije o trenutatnom
statusu.

Dana 8. oiujka 2019. g. Weir poslao je gdi Mlinari¢ e-poruku sliedeceg sadriaja:

»Ocekivali smo da ¢emo u srijedu [6. oZujka] dobiti odgovor, ali niste se javili. Kao
Sto je ve¢ spomenuto, LMG Marin nema apsolutno nikakav oblik jamstva da ¢e
nepodmireni iznosi biti primljeni.

Stoga vas sa Zaljenjem obavjeétavamo da ¢e od sljededeg tjedna cijeli nas
projektni tim biti demobiliziran i premjesten na druge projekte.

Ovakva ce situacija dovesti i do toga da ¢emo tijekom sljedeceg tjedna morati
obavijestiti DNVGL o tome da dokumenti koje su primili od druitva LMG Marin
vise ne Cine dio valjanog ugovora o licenciji za gradnju plovila prema projektu
drustva LMG Marin.

Ovo je, naravno, vrlo nezgodna situacija koju je druitvo LMG Marin aktivno
pokusavalo izbjedi, ali ne vidimo drugu alternativu.”

Gda Mlinari¢ odgovorila je g. Weiru sljedece: ,Ispricavamo se $to nismo odgovorili, krenut
cemo s predlozenim placanjem!”

Dana 11. oZujka 2019. g. Weir zahvalio je gdi Mlinari¢ na odgovoru sljede¢om porukom:
U tom se slu¢aju nadamo da moiete pokrenuti prvu uplatu, prema LMG-ovom
prijedlogu u nastavku, tijekom danasnjeg dana.
Nakon toga ¢emo takoder predloZiti prilaganje kratkog dodatka ugovoru kako
bismo osigurdli zajednicko razumijevanje u skladu s prijedlogom LMG-a.”

Gda Mlinari¢ odmah je odgovorila g. Weiru sljedece:

»Sve je u postupku veé od
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65.

66.

67.

68.

69.

70.
il

72

73.

74.

jutra; &im budem imala SWIFT, poslat ¢u Vam ga, a dodatak
¢emo rijesiti narednih dana.”

Dana 13. oujka 2019. g. Weir poslao je gdi Mlinari¢ e-poruku s pitanjem je li imala priliku
pregledati dodatak Ugovoru koji joj je poslan ranije tog dana.

Dana 14. o?ujka 2019. DIV je (u ime Brodosplita) uplatio LMG-u 1.911.072,80 NOK. Referentna
oznaka placanja ponovno je glasila: ,Faktura br. 104496” (dakle rije¢ je o fakturi LMG-a za
80 % iznosa u okviru KE4).

Dana 14., 18. i 20. o3ujka 2019. g. Weir nastojao je ishoditi od gde Mlinari¢ odgovor u pogledu
predloienog dodatka Ugovoru.

Gda Mlinari¢ odgovorila je g. Weiru 20. ozujka 2019. sljede¢om porukom: ,/spricavamo se, ali
bili smo jako zauzeti... Sve éemo rijesiti do kraja ovog tjedna.”

Dana 27. oujka 2019. g. Weir poslao je e-poruku gdi Mlinari¢ (s g. Kunkerom u kopiji, medu
ostalima) u kojoj je naveo da s obzirom na to da LMG od nje nije dobio nikakav odgovor i da
stoga nema potpisanog dodatka o kojem se moze govoriti, LMG smatra da ¢e Brodosplit
slijediti raspored pla¢anja utvrden u e-poruci gde Mlinaric od 4. o?ujka 2019. odnosno da ce se
taj raspored slijediti u ime Brodosplita. G. Weir izjavio je da je LMG primio prvu uplatu prema
tom rasporedu plaéanja 14. oZujka 2019, kao i sljedece:

Koliko nam je poznato, to znadi da ce se izvr3iti sliededa placanja:
2. uplata najkasnije do kraja travnja: 300.000 EUR

3. uplata najkasnije do kraja svibnja: ekvivalent u NOK iznosa
(6.478.436,23 NOK — 300.000 EUR)

Bilo kakvi Nalozi za drugu vrstu radova od broja 19 nadalje fakturirat ce se
zasebno, kao i pladanja u okviru Kljuéne etape6. u skladu s Ugovorom o
projektiranju broda.

Ne namjeravamo viée slati e-poruke u vezi s ovim pitanjem te takoder zelimo
jasno dati do znanja da ¢e u slu¢aju neizvrSavanja bilo kojeg od ovih placanja
ugovor biti podloZan trenutatnom raskidu. Ako dode do takve situacije, svu
naknadnu komunikaciju treba uputiti nadim pravnim savjetnicima...”

Na ovu e-poruku Brodosplit nije odgovorio.

Dana 25. travnja 2019. g. Weir poslao je e-poruku gdi Mlinari¢ (s g. Soi¢em i g. Kunkerom u
kopiji) u kojoj je naveo: ,Bududi da se priblizava kraj travnja, ovo je samo kratki podsjetnik na
e-poruku poslanu prije mjesec dana.”

Brodosplit do kraja travnja nije uplatio, niti je u njegovo ime uplaéeno, 300.000 EUR na temelju
plana pla¢anja koji je gda Mlinari¢ predlozila 4. ozujka 2019. i koji je potvrden 27. oZujka 2019.

Odvijetnici LMG-a obratili su se pisanim putem g. Kurtoviéu 3.svibnja 2019., pri ¢emu su
istaknuli postojanje znacajnih dospjelih placanja koja Brodosplit duguje u skladu s Ugovorom i
JlaZna obeéanja o izvr¥avanju placanja u buduénosti” koja je dao Brodosplit te su obavijestili
Brodosplit da ¢e Ugovor biti raskinut 10. svibnja 2019. u 12:00 SEV ako nepodmireni iznosi ne
budu plaéeni.

Dana 9. svibnja 2019. .odrian je telefonski konferencijski poziv na kojem su sudjelovali
g. @rstavik (odvjetnik LMG-a iz odvjetni¢kog drudtva Simonsen Vogt Wiig), g. Andersen i
g. Weir iz LMG-a, gda Mlinari¢ iz DIV-a i g. Vukicevic iz Brodosplita. Sazetak onoga o ¢emu se
razgovaralo i 3to se dogovorilo u okviru telefonskog konferencijskog poziva iznesen je u
razmjeni e-poruka koja se odvila istog dana. U e-poruci Brodosplita od 9. svibnja 2019. navodi
se sljedece: ,jutros smo razgovarali o tome da
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4,

76.

7

78.

79.

80.

su klju¢ne etape do KES ostvarene i da ¢e razlika u dospjelim placanjima biti pokrivena do
kraja mjeseca” te je poruci prilozena ,lzjava o obvezama placanja na temelju Ugovora o
projektiranju broda sklopljenog 15. svibnja 2008.” koju je potpisao Tomislav Debeljak,
predsjednik i vlasnik Brodosplita, u kojoj je potvrdio da ukupni dug Brodosplita prema LMG-u
na temelju ¢lanka 6.6 Ugovora u pogledu Kljuénih etapa od 1. do 5. iznosi 4.994.263,03 NOK
(3to je iznos koji potrazuje LMG) te naveo da ~Ce biti placen najkasnije 3. 6.2019.”. U toj je
izjavi g. Debeljak naveo da ¢e o iznosu koji je potrebno platiti za Kljuénu etapu 6. i NDVR-ove
»Strane zajednicki raspraviti i o njemu se dogovoriti” te je pruzio ,jamstvo uprave Brodosplita
u pogledu placanja na naznaceni datum”.

Dana 10. svibnja 2019. doilo je do daljnje razmjene e-poruka izmedu g. @rstavika i
g- Vukicevica u vezi s placanjem iznosa koje je Brodosplit ve¢ prihvatio u okviru NDVR-ova. U
svojoj e-poruci upucenoj g. @rstaviku 10. svibnja 2019. g. Vukicevi¢ predloio je povecanje
iznosa koji Brodosplit treba platiti 3. lipnja 2019. za 465.715 NOK, ito predstavlja ugovorene
iznose koji se duguju LMG-u na temelju naloga NDVR1 do NDVR7, NDVR14 i NDVR15.
G. Vukicevic takoder je zatraZio da se ,trenutaéni radovi s LMG-ove strane ne obustavljaju dok
se ne izvrii placanje, sto je klju¢no za odrZavanje plana izgradnje”. U svojem odgovoru od
10. svibnja 2019. g. @rstavik naveo je sljedede:

»Kad je rije¢ o obustavi, od naseg klijenta se, kako smo objasnili u pozivu, ne
moze ocekivati da nastavi s radom s obzirom na bitnu povredu obveze placanja
koju je potinilo brodogradiliite. Stoga su nade upute u tom pogledu jasne.
Medutim, ako se moze odmah uplatiti znatan predujam, pretpostavljamo da se i
0 toj temi moie raspravljati. Molimo da nas obavijestite.”

G. Vukicevi¢ u svojem je odgovoru g. @rstaviku od 13. svibnja 2019. naveo sljedece:
»Ispricavam se na kasnom odgovoru... Radim na predujmu koji bi mogao biti
spreman ovaj tjedan i onda stavljen sa strane do lipnja u skladu s prethodnim
dogovorom i e-porukom.

Vjerujem da mozemo nastaviti raditi na uspjesnom zavrietku naseg projekta.”

G. Vukicevic vratio se na poruku g. @rstavika od 14. svibnja 2019. i naveo sljedece:

»Do0 kraja iduéeg tjedna moie se osigurati 100.000 EUR — ostalo prema dopisu
do 3. 6. 2019.

Nadam se da je to prihvatljivo LMG-u.”

G. @rstavik odgovorio je na poruku g. Vuki¢eviéa od 16. svibnja 2019. i naveo sljedece:
»U posljednjem pokusaju riesavanja situacije raskida, nag klijent moze prihvatiti
da se 100.000 EUR isplati najkasnije do 24.svibnja 2019. kako je ponudio
Brodosplit, a nakon toga ostatak iznosa od 6.148.736,23 NOK (kojim su

obuhvaéene glavne kljuéne etape i svi NDVR-ovi od NVRD1 do NVDR17) do
3. lipnja 2019.”

G. Vukicevi¢ u svojem je odgovoru g. @rstaviku od 16. svibnja 2019. naveo sljedece:
»1dudi tjedan platit éemo 100.000 EUR... Zatim 5.459.736,23 NOK>4 —
100.000 EUR 3. lipnja... Zatim ée svi preostali iznosi biti podmireni, dogovoreni i

placeni, vjgrojatno do kraja lipnja, kad ofekujemo da ¢e KE6 takoder biti
dovriena.”

Dana 23. svibnja 2019. g. Weir iz LMG-a poslao je g. Vuki¢evi¢u e-poruku sljededeg sadriaja:
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,Samo $aljem podsjetnik s nase strane da sutra ofekujemo neku dokumentaciju
koja bi odrazavala ¢injenicu da je 100.000 EUR na putu prema nama.”

81. Dana 23. svibnja 2019. g. Vukicevi¢ odgovorio je na poruku g. Weira i naveo sljedece:
,Zao mi je §to moram reci... da do placanja 3. 6.2015. u skladu s nasom
izjavom nece doci. Pokusajte nas razumjeti i poduprijeti Brodosplit.”

82.  G. @rstavik obratio se 24. svibnja 2019. pisanim putem g. Kurtovi¢u iz Brodosplita, pri ¢emu je
naveo da e-poruka g. VukiCevica od 23. svibnja 2019. u kojoj je jasno dao do znanja da
obecana placanja nece biti izvriena ne ostavlja LMG-u drugog izbora osim da izvrii konacni
raskid Ugovora.

83. Dana 24.svibnja 2019. g. Vukicevi¢ je poslao e-poruku g. Prstaviku i g. Weiru u kojoj je
potvrdio da Brodosplit nije izvrsio placanje jer ,neka plac¢anja nasih klijenata nisu izvréena u
skladu s olekivanjima” te je zatrazio da LMG nastavi s radovima i ,jo§ malo priceka
predujmove”.

84. G. @rstavik poslao je 4. lipnja e-poruku g. Vukiteviéu trafedi, medu ostalim, potvrdu da se
tehnitka dokumentacija neée upotrebljavati. U svojem odgovoru od istoga dana, g. Vukiéevié
naveo je da Brodosplit i dalje nije u moguénosti izvriiti nikakvu uplatu te je zatrazio od LMG-a
,strpljenje i razumijevanje jos jedan tjedan”.

Zahtjev drustva LMG

85. LMG tvrdi da propust drustva Brodosplit da plati iznos od 4.994.263 NOK dospio po
zavréetku kljuénih etapa 4. i 5. i iznos od 1.514.173 NOK dospio na temelju Naloga za drugu
vrstu radova (,NDVR-ovi”), zajedno s postupanjem druitva Brodosplit u cjelini, predstavljaju
bitnu povredu i/ili ofekivanu bitnu povredu Ugovora na 3to je LMG imao pravo i prihvatio
kao raskid Ugovora 24. svibnja 2019. LMG kaze da je do 24. svibnja 2019. Brodosplit prekrsio:

(1) svoje obveze da izvri obrotna pla¢anja dospjela na temelju Ugovora po zavrsetku
kljuénih etapa 4. 5. koje su dovréene 23. sijeénja 2019. odnosno 12. veljate 2019.;

(2) svoje obveze placanja NDVR-ova, za vedinu kojih Brodosplit prihvada da su dospjela na
plac¢anje 10. rujna 2018. i 28. veljae 2019.; i

(3) obecanja da ce platiti (ili jaméiti placanje) iznosa za koje je Brodosplit izricito
potvrdio da dospijevaju drustvu LMG.

86.  Zahtjev druitva LMG ukupno iznosi 6.757.175,23 NOK uvedan za kamate i troskove. znos
glavnice potraZivanja Cini sljedece:

(1) 2.293.713,03 NOK kao dug, alternativno kao naknada étete, u odnosu na fakturu za

KE4;

(2) 2.700.550 NOK kao dug, alternativno kao naknada tete, u odnosu na fakturu za KES;

(3) 315.473,20 NOK kao dug, alternativno kao naknada itete, u odnosu na Naloge za

drugu vrstu radova NDVR1 - NDVR6;

(4) 1.168.700 NOK kao dug, alternativno kao naknada tete, u odnosu na Naloge za

drugu vrstu radova NDVR7 - NDVR18;

(5) 30.000 NOK kao dug, alternativno kao naknada $tete, u odnosu na Nalog za drugu vrstu
radova
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NDVR1S;

(6) 248.739 NOK kao naknada 3tete na temelju bitne povrede i/ili o¢ekivane bitne
povredu Ugovora.

Obrana i protuzahtjev dru3tva Brodosplit

87.

88.

89.

50.

91.

Brodosplit tvrdi da placdanje za KE4 nije dospjelo jer LMG nikada nije postupio u skladu s
ispravnim dokumentarnim zahtjevima iz ¢lanka 6.6., odnosno da pribavi sluzbenu potvrdu od
drustva Brodosplit da je Kljuéna etapa zavr$ena i/ili da izda fakturu nakon 100% zavrietka
relevantnih radova ili potvrdu da su radovi zavreni. lako je jedina preostala stavka radova
sadrzanih u KE4 zapravo dovriena ubrzo nakon toga, nije bila dovriena, kako Brodosplit kaze
da je bilo potrebno, prije nego Sto su fakture drustva LMG za 80% i 20% placanja u okviru
Kljutne etape bile dostavljene, niti je relevantna potvrda ikada pribavljena. Brodosplit kaze
da ¢injenica da je istinski vjerovao da su pla¢anja bila dospjela kada je izvriio daljnja pladanja
upudujuéi na fakturu drudtva LMG broj 104496 ne znati da su KE4 i fakturirana pladanja
zapravo bila dospjela.

Brodosplit kaze da KES nije dospio jer je ta faktura prethodila dovrietku radova sadrzanih u

Brodosplit kaze da sporni NDVR-ovi nisu bili plativi jer je u nekim sluéajevima cijena bila
precijenjena i/ili su se u nekim slu¢ajevima odnosili na radove koji su bili u okviru onoga 3to
je LMG vec bio obvezan izvrsiti na temelju Ugovora.

Brodosplit navodi da njegovo postupanje nije predstavljalo ni bitnu povredu niti oéekivanu
bitnu povredu Ugovora jer je namjeravao platiti pla¢anja za Kljuénu etapu i da su oni iznosi
koje je prihvatio uredno dospjeli u odnosu na sporne NDVR-ove; da je dao obeéanje g.
Debeljaka o placanju najkasnije do 3. lipnja 2019.; a to bi plaéanje bilo izvrieno iz sredstava
zajma koji je na kraju isplatio HBOR i/ili iz iznosa koje su platili klijenti drustva Brodosplit.
Iznosi se pretpostavka da su obecanja placanja trebala biti dovoljna da se uvjeri LMG da ¢e u
konacnici primiti placanje svih dospjelih iznosa, ¢ak i ako su plaéanja kasnila i da je s
razumnog, objektivnog glediSta to zaklju¢ak do kojeg je LMG trebao doéi.

U protuzahtjevu drustva Brodosplit, na temelju tvrdnji da, prvo, iznosi koje je LMG
potrazivao nisu dospjeli, te drugo, da LMG nije imao pravo raskinuti Ugovor kao 3to je to
ucinio, navodi se da je Brodosplit u stvarnosti preplatio drustvu LMG iznos od 5.027.763,77
NOK koji zapravo nije dospio; da je Brodosplit imao pravo koristiti projektne informacije koje
je LMG dostavio do raskida ugovora; da je LMG duzan platiti ugovornu kaznu drustvu

Brodosplit u vezi s kasnjenjima u pruZanju potrebnih projektnih informacija do datuma kada
je Brodosplit raskinuo Ugovor.



pitanja
92.  Usuglaseno je da ce pitanja koja ce se utvrditi na rotidtu prve faze u skladu s lzmijenjenim
zakljuékom o postupovnim pitanjima br. 1 biti sliedeca (iako su ih stranke malo drukdije

formulirale, rije¢ je o razlikama u obliku, ane u sadrZaju):

Zahtjevi drustva LMG

(a) Kljuéna etapa 4.: Je i placanje Kljuéne etape 4. dospjelo na naplatu na temelju ¢lanka
6.6. Ugovora?
(b) Kljuéna etapa 5.: Je li pla¢anje Kljutne etape 5. dospjelo na naplatu na temelju ¢lanka
6.6. Ugovora?
(c) Je li Brodosplit pristao platiti 45.000 NOK na temelju Naloga za drugu vrstu radova NDVR2
(d) Koji je iznos, ako postoji, dospio prema Spornim nalozima za drugu vrstu radova?
(e) Je |i Brodosplit 24. svibnja 2019. pocinio bitnu povredu i/ili oéekivanu bitnu povredu
Ugovora i, ako jest, na koju naknadu $tete LMG ima pravo zbog te povrede?
(f) ima |i Brodosplit pravo i licenciju na temelju ¢lanka 5.5. upotrebljavati projektnu i

tehni¢ku dokumentaciju dostavljenu druétvu Brodosplit na temelju Ugovora do 24.
svibnja 2019.7

Protuzahtjevi drustva Brodosplit

(a) Je li Brodosplit preplatio iznos od 5.027.763,77 NOK drustvu LMG do 24. svibnja 2019. i
(b) Ima li Brodosplit licenciju na temelju ¢lanka 5.5. za upotrebu tehnicke

dokumentacije koju je dostavio LMG do 24. svibnja 2019.?
(c) Kad jerijec o ugovornoj kazni:

(i) Je li Ugovor raskinut prije Datuma isporuke i, ako jest, je li LMG obvezan
platiti ugovornu kaznu na temelju &lanka 9.1.2.7
(ii) Ako LMG nije primio ulazne informacije od drustva Brodosplit u pogledu

tehni¢ke dokumentacije u rokovima utvrdenima u Prilogu lil., ima i LMG obvezu
platiti ugovornu kaznu za svaki propust za koji je odgovoran u pogledu dostavljanja
predmetne tehnicke dokumentacije do datuma utvrdenih u Prilogu Il. ili kasnjenje

druétva Brodosplit u pruzanju ulaznih informacija znati da je raspored iz Priloga Ill.
bio promijenjen, te ako je tako, u kojoj mjeri?

(i) Je li uvjet zahtjeva za ugovornu kaznu taj da Brodosplit mora tri dana
unaprijed obavijestiti LMG o svojoj namjeri da zapoéne s obratunom ugovorne
kazne za kaénjenje na temelju ¢lanka 9.1.1.7

h Rasprava ©

Kljuénoj

etapi 4.
93, &lankom 6.6. propisano je sljedece:

,[Brodosplit] placa Ugovornu cijenu za Plovilo u ¢est (6) obroka u skladu sa
sljededim dvjetima... a u svakom sluéaju nakon primitka trgovacke fakture koju

izdaje [LMG]:

Pla¢anje KljuEne etape 4.: Kompletan skup nacrta sustava (dijagrami cjevovoda i
instrumentacije) u skladu sa standardima Klasifikacijskog drustva poslan

Klasifikacijskom drustvu
Eetvrti (4.) obrok koji predstavija [8.101.650] NOK - (30%) doznatuje se

elektroniékim prijenosom u roku od trideset (30) kalendarskih
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dana nakon §to se od predstavnika [Brodosplita] pribavi potvrda o
dovrietku (koja se nece neopravdano uskratiti).......

7a svaki obrok [Brodosplit] ima pravo privremeno zadriati proporcionalnu
vrijednost kljuéne etape ako nije dostavljena sva Tehnicka dokumentacija
povezana s predmetnom kljuénom etapom do trenutka kada takvu dostavu
izvréi [LMG]. Proporcionalna vrijednost temelji se na broju dokumenata koji nisu
dostavljeni, podijeljenim s ukupnim brojem dokumenata povezanih s kljuénom
etapom.”

Argumentacija drudtva LMG u odnosu na KE4 je sljedeca:

(1) Na sastanku u Splitu 5./6. studenoga 2018. Brodosplit je iskoristio svoje pravo (ili
moguénost) da privremeno 2adrii 20% vrijednosti KE4. LMG tvrdi da nije bila rije¢ o drugoj
vrsti radova iz Ugovora koja bi, suprotno argumentaciji drustva Brodosplit, zahtijevala
poseban pisani dodatak da bi bila valjana. LMG kaze da je radnja drustva Brodosplit bila
koriétenje mogucnosti izriito predvidene Ugovorom.

(2) Na temelju toga LMG je imao pravo izdati i izdao je 16. studenoga 2018. fakturu br.
104496 za 80% KE4. Do tog datuma, 86% dijagrama cjevovoda i instrumentacije bilo je
poslano Klasifikacijskom drustvu.

(3) Faktura druitva LMG br. 104507 od 11. prosinca 2018. za preostalih 20% KE4 izdana je
prije nego $to je KE4 dovrien. Medutim, LMG porite da je time zahtjev postao nevaljan ili
da se Ugovorom od druitva LMG zahtijevalo da izda daljnju fakturu 23. sije¢nja 2019. ili
nakon toga. Tvrdi se da ne postoji zahtjev u Ugovoru na temelju kojeg se relevantna
trgovacka faktura ne moze izdati prije dovrietka Kljuéne etape.

(4) lako predstavnik drustva Brodosplit nije potvrdio dovrietak KE4, ipak su radovi potrebni
za pokretanje KE4 zapravo bili dovréeni 23. sijecnja 2019.

(5) Nije bilo razloga da predstavnik drustva Brodosplit uskrati potvrdu, a Brodosplit nije tvrdio
da je takvih razloga bilo. Stoga se tvrdi da ako se Brodosplit nastoji osloniti na uskracivanje
potvrde vlastitog predstavnika o dovréetku KE4 kako bi sprijetio dospijece KE4, to je, po
bilo kojem stajalidtu, bilo nerazumno, barem nakon isteka razumnog razdoblja nakon 5to je
Zavréni dijagram cjevovoda i instrumentacije poslan Klasifikacijskom drustvu 23. sijeénja
2019. (a u svakom slu¢aju mnogo prije 24. svibnja 2019.). LMG navodi da kao rezultat toga
ili (i) nerazumno uskracivanje potvrde aktivira preduvjet za platanje KE4 (tako da potvrda
predstavnika drustva Brodosplit o dovréetku nije bila potrebna ako je neopravdano
zadrzana); ili (i) uskracivanje predstavlja kréenje ugovora. Ako je prvo totno tumacenje
rijeti ,koja se ne smije neopravdano uskratiti” u &lanku 6.6., KE4 je dospio bez obzira na
izostanak potvrde. Ako je potonje tumacdenje to¢no, Brodosplit se ne moze osloniti na
vlastito kréenje ugovora kako bi ostvario korist za koju se (otigledno) zalaie (Alghussein
Establishment/Eton College [1988.] 1 WLR 587 i Chitty on Contracts, 33.izd., na 13-099). U
potonjem slu¢aju, LMG ima pravo na KE4 kao naknadu Stete.

(6) Alternativno, ako bi se fakture druétva LMG za KE4 smatralo prima facie nevaljanima i ako
se Brodosplit rpoie osloniti na izostanak potvrde vlastitog predstavnika da je KE4 dovrsen,
LMG tvrdi da je Brodosplit sprijecen od ostvarenja
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njegovih strogih zakonskih prava da (a) zahtijeva od druitva LMG izdavanje daljnje fakture
za KE4 nakon 23. sijetnja 2019. ili (b) da zahtijeva da njegov vlastiti predstavnik potvrdi
dovréetak KE4 prije nego tto se aktivira njegova obveza placanja KE4. Navodi se da je
Brodosplit tvrdio da nece ostvariti gore navedena stroga zakonska prava (1) kada je jzvriio
dio placanja druétvu LMG upuéujuci na fakturu br. 104496 24, sijetnja (2.924.864,17 NOK),
4. o3ujka (972.000 NOK) i 14. o3ujka 2019.

(972.000 NOK), (2) kada je predlozio i dogovorio bankovno jamstvo ili akreditiv i/ili planove
pla¢anja da plati KE4 u cijelosti i/ili (3) kada je potvrdio U e-poruci i pisanoj izjavi svojeg
predsjednika i vlasnika dana 9. svibnja 2019. da su kljuéne etape 1. do 5. (tj. ukljuéujuci
KE4) ostvarene i da su ,dospjele na placanje”. LMG tvrdi da je temeljna pretpostavka za
korespondenciju i raspravu tijekom razdoblja od sijeénja do svibnja 2019. pila da je KE4
dospio, ali da Brodosplit nije bio U moguénosti, i trebalo mu je vite vremena, da plati KE4.
Navodi se da se LMG oslonio na postupanje druétva Brodosplit tako &to nije izdao daljnju
fakturu za KE4 nakon 23. sijetnja 2019. i nije zatrazio od predstavnika drustva Brodosplit
da dostavi sluzbenu potvrdu da je KE4 dovréen; nadalje da bi bilo nepravedno da se
Brodosplit vratina svoju izjavu i da nastoji ostvariti svoja stroga zakonska prava, posebno U
okolnostima u kojima je neosporno da je KE4 zapravo dovréen | da niie bilo osnove da
predstavnik drustva Brodosplit uskrati potvrdu.

Argumentacija drustva grodosplit u odnosu na KE4 jest sljedeca:

(a) Dogovor iz studenoga 2018. u Splitu © podijeli pla¢anja KE4 U omijeru 80:20 bio je, ako nista
drugo, druga vrsta radova iz Ugovora i da bi bio utinkovit morao je biti sastavljen u obliku
pisanog dodatka Ugovory, ¢to nije bio slucaj.

(b) 1ako je Brodosplit iskreno vjerovao da placanja za KE4 dospijevaju U skladu s izvornim
Ugovorom ili dogovorom postignutim u Splitu, ovo uvjerenje je pogresno jer je to stvar
ispravnog tumacenja Ugovora.

(c) Nije dao nikakvu izjavu da nece ustrajati na zahtjevu u pogledu potvrde ili zahtjevu da se
faktura izda tek nakon dovréetka relevantnih radova i u svakom slucaju LMG nije djelovao na
svoju stetu oslanjajuci se na bilo kakvu takvu izjavu.

Uzimajuéi u obzir iskaz svjedoka u ovom predmetu, posebno iskaz g. Vukiéevica kao glavnog
posrednika drustva Brodosplit izmedu drustava Brodosplit i LMG, smatram da su argumenti
drustva Brodosplit iznimno nepriviacni s komercijalnog stajalista, te, éto je jod vainije u ovom
kontekstu, smatram da su pravno manjkavi kada se primjenju]e na ¢injenice.

Kad je rije€ o argumentu u pogledu izmjene, mislim da je primjereno protumaéiti dogovor
postignut u Splitu kao ostvarivanje postojeéeg prava iz Ugovora od strane drustva Brodosplit, @
ne izmjenu samog ugovora (5to bi naravno povuklo zahtjev iz Clanka xX. da mora biti
dokumentirana u obliku formalne pisane izmjene Ugovora). Brodosplit je veé imao pravo
uskratiti proporcionalni iznos dospjelog pla¢anja za Kljuénu etapu ako relevantni radovi nisu
bili dovrdeni i 1Q je zapravo ono o ¢emu su predstavnici druétva Brodosplit obavijestili LMG na
splitskom sastanku da ce grodosplit uéiniti. U ovome U potpunosti prihva¢am iskaz 8-

Andersena
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da je prethodno navedeno dogovoreno s izrig¢itim upudivanjem na pravo druitva Brodosplit, iz
clanka 6.6. Ugovora, da privremeno zadri proporcionalnu vrijednost kljuéne etape ako nije
dostavljena sva tehni¢ka dokumentacija povezana s tom kljuénom etapom.

Kad je rijeC o pitanju potvrde, mislim da se ne moze poiteno redi (kao ito to &ini LMG) da je
Brodosplit prekriio svoje obveze iz ugovora uskracivanjem (razumno ili ne) potvrde koja od
njega nije zatrazena (a koja se u to vrijeme, &ini se, nije smatrala potrebnom). Medutim,
argumentacija drustva Brodosplit o zahtjevu u pogledu potvrde ipak ima obiljezja prili¢no
legalistickog naknadnog razmisljanja i priliéno je nedosljedna s nadinom na koji su stranke
prethodno postupale u odnosu na odredbe o pla¢anju iz Ugovora. Stoga:

() , nikakva sluibena potvrda predstavnika drudtva Brodosplit da je KE2 dovrien nije
pribavljena (ili se o njoj o€ito nije raspravljalo) prije fakture druitva LMG za KE2 ili prije nego
sto je Brodosplit platio taj racun 30. kolovoza 2018.

(@) nikakva sluibena potvrda predstavnika drustva Brodosplit da je KE3 dovrien nije
pribavljena (ili se o njoj otito nije raspravljalo) prije fakture drutva LMG za KE3 ili prije nego
$to je Brodosplit platio KE3 (iako sa zakaénjenjem).

Predstavnici drustva Brodosplit, naravno, sada kazu da su postupili u uvjerenju da su pla¢anja za
KE4 bila dospjela u skladu s izdanim fakturama (ali su sada obavijeiteni da nisu); takvo bi
uvjerenje moglo pobiti svaku tvrdnju da se Brodosplit odrekao svojih strogih prava kada nije bio
znao (ili je tvrdio da nije znao) koja su ta prava. To je unatoé sljedeéim injenicama:

(1) g. Vukicevic je jasno znao odredbu o jeziku potvrde iz ¢lanka 6.6. Ugovora kada je poslao
poruku od 22. sije¢nja 2019. g. Goldenu.

(2) Prijedlozi placanja koji su dostavljeni naknadno moraju se promatrati s obzirom na
okolnosti da je uprava drustva Brodosplit bila upoznata s odredbama Ugovora u pogledu
potvrde o dovrietku radova sadrianih u KE

4 (bez obzira jesu li bili sviesni moguéeg pravnog znacaja takve potvrde kao pokretada
dospjelosti placanja).

(3) Potvrda g. Debeljaka da c¢e placanje biti izvréeno najkasnije do 3. lipnja 2018. izricito je
potvrdila da su sve kljuéne etape do i uklju¢ujuéi KES dovréene.

Alternativni pravni argument druitva LMG o pitanju potvrde temelji se na nadelu estoppel i u
tom kontekstu uvjeren sam da su predstavnici druitva Brodosplit (g. Vukitevi¢, gda Mlinaric, g.
Kunkera i g. Debeljak) u¢inkovito dali izjavu da druitvo Brodosplit nece zahtijevati potvrdu da je
KE4 zavrSen. Ustrajanje na potrebi potvrdivanja dovrietka bilo je popriliéno u suprotnosti s
temom visemjese¢nih rasprava o uvjetima placanja i/ili osiguranja obveza drustva Brodosplit
akreditivom ili ustupanjem obveza placanja i s djelomiénim plaéanjem izvréenim upucivanjem
na fakturu br. 104496. Stoviie, obveza druitva Brodosplit da izvrdi plaéanje za KE4 i KES
potvrdena je u e-poruci i pisanoj izjavi Predsjednika i Vlasnika dru&tva Brodosplit od 9. svibnja
2019. u kojoj je jasno i nedvosmisleno navedeno da su kljuéne etape od 1. do 5. (tj. ukljucujudi
KES) ostvarene i ,dospjele na placanje”.

Smatram da je u kontekstu argumenta u pogledu naéela estoppel nebitno jesu li ili nisu
predstavnici drustva Brodosplit u razdoblju od studenoga 2018. do raskida ugovora u svibnju
2019. bili upoznati sa zahtjevom u pogledu potvrde (iako je iz
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korespondencije jasno da je g. Vukitevi¢ bio upoznat s tim pogetkom 2019.)

Takoder sam uvjeren da je LMG postupio na temelju takvih izjava tako to nije ponovno izdao
svoje fakture za neke ili sve radove u okviru KE4 (kao &to bi to lako mogao uciniti) ili (kao Sto je
takoder lako mogao uciniti) zatraZio sluzbenu potvrdu da su relevantni radovi bili dovrieni, jer
su sve ukljucene osobe dobro znale da su dovrieni i koju potvrdu bi bilo potpuno nerazumno da
Brodosplit uskrati. LMG se nadalje oslanjao na izjavu druitva Brodosplit da ¢e pregovarati u
dobroj vjeri o mogucéim odgodama priznatih obveza placanja druitva Brodosplit. Konaéno,
smatram da bi bilo potpuno nepravedno da Brodosplit naknadno promijeni svoj stav u smislu da
zahtijeva ponovno izdavanje faktura ili trazi potvrde koje se nisu mogle razumno uskratiti kako
bi se sprijecilo nastanak obveza pladanja drustva Brodosplit u pogledu KE4.

Takoder zakljuCujem da je Brodosplit onemoguéen tvrditi da je placanje za KE4 dospjelo samo
ako je relevantna faktura izdana nakon 5to su radovi sadrzani u KE4 bili u potpunosti dovrieni.
Naime, kao stvar tumacenja ¢lanka 6.6., nije postojao zahtjev da se relevantna faktura ne moze
izdati do nakon dovrietka radova, ¢ak i ako iznos prikazan u fakturi mozda nece postati plativ
sve dok radovi doista nisu dovrieni, to jest mogla je biti posve legitimno izdana u i$¢ekivanju
dovrietka radova i unato¢ tome biti potpuno valjana, kako ja smatram da jest.

U svakom slucaju takoder smatram da se Brodosplit u stvarnosti odrekao zahtjeva u pogledu
potvrde u odnosu na KE4 . G. Vuki€evi¢ je toga jasno bio svjestan, ali je ipak nastavio davati
obecanja o placanju. Ona su se zauzvrat mogla dati samo na temelju toga ito se Brodosplit
stvarno odrekao svojeg prava da zahtijeva potvrdu o dovrietku radova u vezi s KE4. 2

Stoga smatram da je KE4 bio plativ najkasnije u roku od 7 dana od datuma dovrietka
relevantnih radova, tj. 30. sije¢nja 2019.

Kljuéna etapa 5.

Clankom 6.6, kako je navedeno u stavku 94., takoder se predvida, u pogledu KES5, kako slijedi:

Placanje Kljufne etape 5.: Odobreni nacrti sustava (dijagrami cjevovoda i
instrumentacije) u skladu sa standardima Klasifikacijskog drustva, s
komentarima, od strane Klasifikacijskog drustva
Peti (5.) obrok koji predstavlja [2.700.550] NOK - (10%) bit ée doznaéen
elektronickim prijenosom u roku od trideset (30) kalendarskih dana
nakon 5to se od predstavnika [Brodosplita] pribavi potvrda o dovrietku
(koja se nece neopravdano uskratiti) , ali najkasnije $ezdeset (60)
kalendarskih dana nakon podnosenja Klasifikacijskom drustvu.

Faktura druStva LMG br. 104515 za KE5 od 16. sije¢nja 2019. izdana je prije nego §to je KE5
dovrien 12. veljaée 2019. Medutim, zbog prethodno navedenih razloga u vezi s KE4, to nije
znadilo da je nevaljana, da nikada nije postala plativa ili da

! u slu¢aju KE 5 nije bilo potrebno da placanje postane dospjelo.

‘
2 Vidjeti Chitty odlomak 22-041. Jasno je da odricanje ne mora biti u obliku koji se zahtijeva ugovorom
za druge vrste radova.
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KE5 nikad nije dospio osim ako LMG nije izdao daljnju fakturu 12. veljade 20189. ili nakon toga.

Kao i u sluaju KE4, zakljuéujem da je Brodosplit sprijeten od ostvarenja svojih strogih
zakonskih prava (1) da zahtijeva od druitva LMG izdavanje daljnje fakture za KES nakon 12.
veljace 2019. ili (2) da zahtijeva da njegov predstavnik potvrdi dovrietak KES prije nego $to se
aktivira njegova obveza pladanja KE5. Kao 3to je prethodno spomenuto u vezi s KE4,
pretpostavka za korespondenciju i rasprave u razdoblju od sije¢nja do svibnja 2019. bila je da
je KE5 dospio i da drudtvu Brodosplit treba vide vremena za pladanje. Od datuma dospijeéa
navedenog u fakturi br. 104515 (15. veljade 2019.) raspravljalo se i izno3eni su prijedlozi o
akreditivu i mogucim planovima placanja pod pretpostavkom da je KE5 dospio. LMG se
oslonio na izjave i postupanje drustva Brodosplit tako $to nije izdao daljnju fakturu za KES
nakon 12. veljaée 2019. i nije traZio od predstavnika druitva Brodosplit da dostavi bilo kakvu
potvrdu da je kljuéna etapa ostvarena, kao 5to je svima uklju¢enima bilo jasno.

U ovom se slu¢aju odredbe ¢lanka 6.6. u odnosu na KE5 naravno razlikuju od onih koji se
odnose na KE4 i ukljuéuju zastitni mehanizam za pla¢anje potpuno neovisno o bilo kakvoj
potvrdi predstavnika druitva Brodosplit. Stoga se élankom 6.6. predvida da se KES placa
najkasnije 60 kalendarskih dana nakon podno3enja nacrta sustava Klasifikacijskom drustvu.
Dokazi pred tribunalom su da je dijagram cjevovoda i instrumentacije dostavljen
Klasifikacijskom drustvu 23. sije¢nja 2019. s tim da je Brodosplit prema svakom stajalistu
trebao platiti KES najkasnije do 24. oZujka 2019.

NDVR2

110.

k1.

112.

113.

NDVR2 se odnosi na promjenu s propelera s 4 na propeler s 5 lopatica, a dodatni tro$ak koji
potrazuje LMG iznosi 45.000 NOK. U NDVR2 utvrduju se nacrti na koje je ta promjena utjecala i
procjenjuje da je LMG zahtijevao 40 internih LMG sati (za koje LMG nije traZio pladanje) i
troskove podizvodaca (SINTEF Ocean) od 45.000 NOK za koje je LMG trazio placanje.

Nema sumnje (1) da je promjenu izvriio Brodosplit, (2) da je radove izvriio LMG i (3) da je LMG
snosio dodatne troskove podizvodada. Pitanje je je li Brodosplit pristao platiti dodatne
troskove podizvodaca od 45.000 NOK na temelju NDVR2.

NDVR2 je Brodosplit potpisao i prihvatio uz dodatak rijeéi (u rukopisu): ,TROSKOVI KOJE CE
POKRITI LMG MARIN”. Iskaz g. Weira jest da je razumio da se to odnosi na interne trotkove
drudtva LMG, a ne na troSkove podizvodala i, zbog tog razloga, LMG nije dao nikakav
komentar u odgovoru i jednostavno je fakturirao drustvu Brodosplit iznos od 45.000 NOK za
NDVR2. Brodosplit nije izriCito osporio tu fakturu.

Iskaz g. Vukicevica jest da je, prema njegovom misljenju, promjena na propeler s 5 lopatica
izvriena ,na pocetku projekta i da su pritom nastali troskovi bili u okviru projekta kako je
prvobitno dogovoreno”. Medutim, (1) promjenu je izvriio Kupac prema Brodogradevnom
ugovoru 4. lipnja 2018. (tj. nakon Ugovora) i (2) LMG je dostavio dokumente prema Ugovoru
na temelju propelera s 4 lopatice prije promjene koja je izvriena 4. lipnja 2018. Stoga se ini
da je shvacanje gospodina VukiCevi¢a pogresno. Naposljetku, u e-poruci g. Vukiéeviéa od 10.
svibnja 2019. pristaje se isplatiti druStvu LMG nepodmireni iznos uklju¢ujuéi 45.000 NOK za
NDVR2. LMG kaie da je ta e-poruka predstavljala (ili potvrdila) pristanak drustva Brodosplit da
plati 45.000 NOK za NDVR2 i smatram da je taj sporazum obvezujuéi za Brodosplit kao
priznanje njegove obveze u odnosu na NDVR2.
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sporni NDVR-ovi

114. Tablica u nastavku sadriava saZetak spornih NDVR-ova
r_NDRv Opis druge Datum kada ga Datum kada ga Iznos koji Iznos koji nudi BS
vrste radova je izdao LMG je potpisao BS potraiuje NOK|
LMG (NOK)

NDVR8 | Povedanje 30.8.2018. 08.11.2018. 110.000 0
kapaciteta
bunkeriranja
goriva

NDVRY | Promjena projekta 04.9.2018. 08.11.2018. 60.000 5.000
postrojenja za
prodiséavanje
balastnih voda

NDVR10| Promjena projekta br.3 05.10.2018. 08.11.2018. 200.000 20.000
u prostoriju za
gospodarenje otpadom

NDVR11| Premjestanje 19.10.2018. 08.11.2018. 50.000 7.000
grijada

NDVR12| Ugradnja grijacih spirala 01.11.2018. 08.11.2018. 45.000 15.000
u sustav otpadnog ulja i
mulja

NDVR13| Promjena 01.11.2018. 08.11.2018. 45.000 12.000
pojedinosti
grani¢nika za
lance

NDVR16| Sanitarni odvodni 11.12.2018. 26.2.2019. 29.000 10.000
cjevovodi

NDVR17| Ruéno upravljanje 03.1.2019. 08.1.2019. 150.000 75.000
ventilima s
daljinskim
upravljanjem

689.000 144.000

115. Javljaju se sljedeca pitanja:

.

3

Je Ii Brodosplit izgubio pravo na osporavanje dodatnih troskova koje je LMG imao na
temelju spornih NDVR-ova zbog toga 3to Brodosplit nije uputio bilo kakav spor u vezi s
dodatnim tro$kom Vjeétaku u roku propisanom u élanku 8.5.7

Ako je tako, ima li LMG pravo potraivati dodatne troSkove na temelju spornih NDVR-ova

quantum meruit?

Ako je tako, koliki fe razumni iznos na koji LMG ima pravo na temelju spornih NDVR-ova?

Brodosplit sada prihvaca (iako je izvorno osporavao) da tribunal ima nadleznost utvrditi je li
placanje, i ako jest, koje placanje, dospjelo u odnosu na sporne NDVR-ove.

116. §to se tice &injenica, Brodosplit (1) je zahtijevao da LMG izvrsi izmjene tehnicke dokumentacije
zatrazene u spornim NDVR-ima, (2) nije pristao na dodatni troSak koji LMG potrazuje na
temelju spornih NDVR-ova i (3) nije uputio nikakav spor u vezi s dodatnim troskom koji LMG
potrazuje na temelju spornih NDVR-ova Vjestaku na vjestalenje.
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1.1.2.

118.

119.

120.

121.

Clankom 8.5. propisano je sljedece:

»~Za bilo koju Drugu vrstu radova zbog koje nastaju dodatni troskovi Projektnih nacrta,
dodatnu naknadu dogovaraju [LMG] i [Brodosplit]...

Ako Druga vrsta radova nije potrebna zbog promjene primjenjivih Pravila i
propisa, ali je zahtijeva [Brodosplit], [LMG] obavjeiéuje [Brodosplit] o
nadoknadi [druStvu LMG] i promjenama u vremenu isporuke uzrokovanim
potrebnom Drugom vrstom radova u roku od deset (10) tekuéih dana od
primitka obavijesti [druStva Brodosplit] o takvom zahtjevu. Ako se strane ne
mogu dogovoriti 0 naknadi za nastale dodatne radove [druitva LMG] (ako ih
ima) i/ili promjeni rokova isporuke u roku od deset (10) teku¢ih dana od datuma
kada je [LMG] obavijestio [Brodosplit] o naknadi dodatnih trotkova i
vremenskim promjenama Kupac moze u narednih sedam (7) dana, predmet
uputiti VjeStaku u skladu s ¢lankom 15.2.

Vjestak, u roku od sedam (7) dana od datuma kada mu je pitanje prvi put
upuceno, donosi odluku o odgovarajucoj naknadi dodatnih troikova [drustvu
LMG] i/ili promjenama datuma isporuke.

Nakon primitka odluke Vjestaka, ako [Brodosplit] ustraje u zahtjevu za Drugu
vrstu radova, bez obzira na neuspjeh strana da se dogovore o cijeni, [LMG] i
[Brodosplit] odmah izvriavaju odgovarajuci Nalog za drugu vrstu radova nakon
¢ega [LMG] odmah izvriava Drugu vrstu radova, a [Brodosplit] pla¢a naknadu
dodatnih troskova (ako postoje) koju odredi Vjestak. Bilo koja od strana mofe,
ako se ne slaie s odlukom Vjeitaka, uputiti pitanje na arbitraiu u skladu s
¢lankom 15.3.”

U Clanku 8.5. ne navodi se $to ce se dogoditi ako Brodosplit ne uputi Vjestaku pitanje u
pogledu nesuglasja u vezi s trofkom koji LMG potraZuje u Nalogu za drugu vrstu radova u
potrebnom vremenskom okviru (tj. 7 dana nakon isteka razdoblja od 10 tekuéih dana od
datuma kada je LMG obavijestio Brodosplit o dodatnim troékovima na temelju NDVR-a), ali je
u isto vrijeme zahtijevao od drustva LMG da nastavi s nalozenim izmjenama. LMG tvrdi da je
pravilnim tumacenjem ¢lanka 8.5. Brodosplit izgubio pravo na osporavanje dodatnih trodkova
koje potrazuje LMG i da bi svako drugo tumaéenje ¢lanka 8.5. znaéilo da bi Brodosplit mogao
izbjeci odgovornost za placanje dodatnih radova koje je zatrazio da ih LMG izvréi jednostavno
suzdrzavsi se od prosljedivanja pitanja u pogledu njegova osporavanja dodatnih troZkova
Vjestaku na vjestacenje.

Ako se prethodno tumacenje ¢lanka 8.5. ne prihvati, LMG kaze da &injenica da Brodosplit nije
u propisanom roku Vjestaku uputio pitanje nesuglasja u vezi s troikom koji LMG potrazuje
mora znatiti da VjeStak nema ovlasti na temelju ¢lanka 15.2. utvrditi te troskove i iz toga
proizlazi da Tribunal mora biti nadlezan za rjedavanje takvog spora na temelju &lanka 15.3.

LMG navodi da prema bilo kojem stajaliStu ima pravo zahtijevati dodatne trotkove spornih
NDVR-ova quantum merurt na temelju toga da, ako nije odreden razmjer naknade, pravom je
propisana obveza placanja razumnog iznosa: Way/Latilla [1937.] 3 All ER 759,

LMG dalje navodi da je tvrdnja druStva Brodosplit da bi nacelo quantum meruit ,u
neopravdanom bogacenju ponistilo ugovorni sustav” pogreina i da je treba odbaciti



™

122.

123,

prvo, zato $to je quantum meruit koji traZi LMG ugovorni quantum meruit, a ne quantum
meruit koji se temelji na neopravdanom obogacdivanju: vidjeti Benedetti/Sawiris [2014.] AC
938 na [9]; i drugo, u ovoj fazi analize pravni lijek koji trazi LMG nije obuhvaéen Ugovorom
tako da quantum meruit ne naru3ava ugovorni sustav.

Stoga je primarna argumentacija drustva LMG ta da ima pravo na iznos koji se traZi u spornim
NDVR-ovima bududi da je Brodosplit izgubio pravo na osporavanje tih iznosa. Ako je to
pogreino i ako se LMG mora osloniti na quantum meruit, tvrdi da se razumni iznos na koji ima
pravo treba utvrditi usmjeravanjem na namjere strana (objektivno utvrdene), a ne bilo kakvu
korist za Brodosplit: Benedetti/Sawiris na [9]. Sudovi nisu postavili stroge smjernice koje bi se
primjenjivale u procjeni razumnog iznosa iako je ,jasno da izvodacu treba platiti postenu
komercijalnu cijenu za obavljeni posao u svim relevantnim okolnostima” (vidjeti, opcenito,
Chitty on Contracts, 33. izd., na 37-173).

Navodi se da su &imbenici koje treba uzeti u obzir pri procjeni takvog razumnog iznosa
prikladno saZeti u Keating on Construction Contracts (11. izd.) na 4-040:

»Uvjeti na lokaciji i druge okolnosti u kojima su radovi izvrieni, ukljuéujudi
postupanje druge strane, relevantni su za procjenu razumne naknade.
Postupanje strane koja izvriava radove moie biti relevantno. Dodaci mogu biti
prikladni za produljenje radova, a odbici se mogu izvrsiti za nedostatke radova
ili projekt ili za neucinkoviti rad. Korisni dokazi u svakom konkretnom predmetu
mogu ukljudivati neuspjele pregovore o cijeni, cijene u povezanom ugovoru,
izracun koji se temelji na neto trosku rada i upotrijebljenog materijala plus iznos
rezijskih troSkova i dobiti, mjerenja obavljenog posla i isporu¢enog materijala,
te misljenje tehnicara/inzenjera pripreme za izradu predmjera i predraduna
radova, iskusnih gradevinara ili drugih stru¢njaka o razumnom iznosu. lako je
vjestacenje esto pozeljno, ne postoji pravno pravilo da se mora provesti i u
njegovom nedostatku sud obi¢no ¢ini sve $to je u njegovoj moéi na temelju
materijala koji su mu predoceni kako bi procijenio razuman iznos. Posebno u
sluaju ugovora o pruzanju strucnih usluga gdje se pla¢a podrazumijevana
razumna naknada, kombinacija pouzdanih dokaza o utrosenom vremenu i
razumnoj satnici za taj posao omogucila bi odredivanje razumne naknade. Ako
se, u ugovornom kontekstu, obavljaju radovi osim onih predvidenih u okviru
fiksne cijene, fiksna cijena moze biti snazan dokaz koji pomaize u utvrdivanju
razumne naknade za dodatni rad, barem u slu¢aju pruzanja struénih usluga.”

Zaklju¢ak o spornim NDVR-ovima

124.

Moj zaklju¢ak o datumu dospijeéa spornih NDVR-ova za koje smatram da su plativi jest da su
dospjeli u razumnom roku nakon 3to su podneseni, a to znaci posljednji datum na koji ih je
Brodosplit mogao uputiti VjeStaku za odluku u svakom pojedinom sluéaju, tj. u roku od 17
dana od datuma izdavanja NDVR-a u kojem se navodi predlozeni iznos®. Ne postoji nikakva
osnova u Ugovoru ili na drugi nacin za navod g. Vukicevica da su trebali biti

3
Vidjeti Ugovor, ¢lanak 8.5. tredi stavak

[
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125.

126.

127,

namireni kao rezultat pregovora kada su svi radovi drustva LMG na temelju Ugovora bili
obavljeni (kada bi, naravno, LMG bio u puno slabijoj poziciji da pregovara o njima nakon $to je
obavio sav posao, ali nije primio nikakvu uplatu za sporne NDVR-ove). Stoga zakljucujem da su
u odnosu na relevantne sporne NDVR-ove rokovi dospijeca bili sljededi:

NDVR8 16. rujna 2018.

NDVR9 21.rujna 2018.

NDVR10 22. listopada 2018.

NDVR11 5. studenoga 2018.

NDVR12 18. studenoga 2018.

NDVR13 18. studenoga 2018.

NDVR16 28. prosinca 2018.

NDVR17 20. sije¢nja 20189.

Smatram da su ovo primjereni datumi koje treba uzeti u obzir, bez obzira na rasprave i
razmjene iz svibnja 2019. na temelju kojih je Brodosplit predlozio, a LMG otito prihvatio da se
dogovor o spornim NDVR-ovima i njihovu placanju odgodi za kasniji datum. Ne vidim da je
postojao dogovor o tome (za razliku od prijedloga drustva Brodosplit), ali éak i da je takav
dogovor postojao, zakljutujem da je ova odgoda bila uvjetovana time da Brodosplit izvrsi
placanja koja se obvezao izvriiti 3. lipnja 2019, ali Sto, prema dokazima, ne bi mogao udiniti.

Kad je opcenito rije¢ o spornim NDVR-ovima, naveo bih da iskaz g. Weira smatram uvjerljivim i
dajem mu prednost u odnosu na iskaz 8. Kurtovi¢a o ovom aspektu predmeta. Primjerena
vrijednost koju treba uzeti u obzir u svakom slucaju u kojem je LMG izvodio radove po nalogu
drustva Brodosplit, a koji je bio izvan opsega radova predvidenih Ugovorom, prema mojem je
miSljenju razumni procijenjeni troiak druitva LMG za izvodenje radova na projektiranju,
uklju¢ujuéi relevantne nacrte, te da ih odobri Klasifikacijsko drutvo u slu¢ajevima kada je
takvo odobrenje bilo potrebno, plus element profita koji je u skladu s postotkom dobiti koju
LMG ocekuje na projektu kao cjelini prema izvornom proraéunu. Zapravo, iskaz je bio da je
dobit drustva LMG od Ugovora bila znatno manja od njegove dobiti iz proracuna, ali smatram
da je dobit iz proratuna odgovarajuce mijerilo kada se uzme u obzir vrijednost izvrienih
dodatnih radova. Trosak stvarno izvréenih radova MOgao je, a mozda i ne, biti onoliko koliko je
navedeno u ponudi, ali, s obzirom na njegovo iskustvo u procjenama trodkova, nemam razloga
sumnjati da su procjene g. Weira u pogledu trotkova i predloZena dobit bili u skladu s ovim
nacelima. Ne prihvaéam da je odgovarajuca polazna tocka troéak za koji Brodosplit smatra da
bi ga mogao imati u izvodenju samih radova.

U odnosu na svaki od spornih NDVR-ova, zaklju¢ujem da su nalozeni radovi bili dodatni uz one
z2a koje se ocekivalo da ¢e ih LMG izvréiti na temelju Ugovora i da je vrijednost koju je
procijenio g. Weir primjerena. Medutim, smatram da je u svakom slucaju primjereno dopustiti
i popust od 5% za eventualno snienje cijene pregovorima ili kako je to procijenio Vjestak.
Stoga, vrijednost naloga za drugu vrstu radova jest sljededa:

NDVR8: 104.500 NOK

NDVR9: 57.000 NOK

NDVR10: 190.000 NOK

NDVR11: 47.500 NOK

NDVR12: 42.750 NOK

NDVR13: 42.750 NOK

NDVR16: 27.550 NOK

NDVR17: 142.500 NOK

nr



Ukupno: 654.550 NOK.

Je li Brodosplit 24. svibnja 2019. poginio bitnu povredu i/ili o€ekivanu bitnu povredu Ugovora

128. Ugovorom se zahtijeva ,pravodobno” placanje dospjelih iznosa: ¢lanak 2.(c) Njime se ne
predvida izri€ito pravo drustva LMG na raskid u sluéaju nepla¢anja drustva Brodosplit, ali
Zlankom 14.1. propisuje se da strana moZze:

raskinuti Ugovor prije zavrietka Projektnih nacrta [izmedu ostalog] u slu¢aju bilo kakvog
bitnog neispunjenja obveza iz ovog Ugovora”

nakon obavijesti Strane koja je izvriila raskid ugovora o takvom neispunjenju obveza,
strana koja je propustila ispraviti takvo neispunjenje obveza u roku od trideset (30)
dana.

129. LMG se ne oslanja na ovo izrifito pravo na raskid?, ve¢ na ono 3to navodi da je njegovo
obitajno pravo na raskid ako je Brodosplit poéinio bitnu povredu ili o¢ekivanu bitnu povredu
Ugovora.

130. Pravni kriteriji za ono $to predstavlja bitnu povredu odnosno ocekivanu bitnu povredu dobro
su utvrdeni u smislu opcih nagela. Suci su usvojili niz Zesto citiranih ,otvorenih” izraza kako bi
opisali 3to se podrazumijeva pod bitnom povredom ili ofekivanom bitnom povredom; na
primjer, da posljedice povrede moraju biti ,toliko ozbiljne da neduznoj strani uskrate u biti
potpunu korist od ugovora™ Hongkong Fir Shipping Co Ltd/Kawasaki Kisen Kaisha Ltd [1962.] 2
QB 26 na [72]; ili da povreda mora biti takva da ,oStec¢enoj strani uskrati znatan dio koristi na
koju ima pravo prema ugovoru®: Decro-Wall International S.A./Practitioners in Marketing Ltd
[1971.] 1 W.LR. 361 na [380); ili povreda mora ,zadirati u bit ugovora® Federal
Commerce/Molena Alpha (The Nanfri) [1979.] AC757 na 779).

131. Ali u svakom konkretnom predmetu sud ili tribunal ne moie izbjeéi ,viselimbenicko”
razmatranje posebnih okolnosti, pri c¢emu su glavni ¢&imbenici koje treba uzeti u obzir priroda
uvjeta, vrsta i stupanj povrede te posljedice povrede za oStecenu stranu: Valilas/Januzai
[2014.) EWCA civ 436 na [53].

132. Brojni najznadajniji predmeti bitne povrede/oéekivane bitne povrede ukljuéuju neizvrienje
obveze placanja razlicitih iznosa i razdoblja ka3njenja. Iz ovih je predmeta jasno da uvjet kojim
se predvida pla¢anje do odredenog datuma obiéno nije ,uvjet” ugovora u pravnom smislu, tj.
uvjet takav da svaka povreda daje pravo oiteéenoj strani da raskine ugovor i zatraZi naknadu
ttete. Hoce li neizvrienje jednog ili vise pladanja do datuma dospije¢a na temelju ugovora
predstavljati bitnu povredu ili moie dovesti do odustajanja od ugovora ovisit ¢e o vaganju
timbenika za koje su sudovi naveli da ih treba procijeniti. Ne smatram da u ovom slucaju
zahtjev za ,pravodobnim” placanjem iz ¢anka 2. Ugovora ne ini ,vrijeme bitnim” dijelom
Ugovora i stoga uvjetom Ugovora u pravnom smislu, niti se to tvrdilo.

133. U ovom predmetu LMG tvrdi da je e-poruka druitva Brodosplit od 23. svibnja 2019., uzeta u
obzir zajedno s kontekstom postupanja druétva Brodosplit u cjelini i &itana na temelju njega,
predstavljala bitnu povredu i/ili o&ekivanu bitnu povredu Ugovora koje je LMG imao pravo
prihvatiti te je i prihvatio

4 lako je LMG prethodno 22. sijeénjg 2019. dao obavijest o neispunjenju obveza utvrdenu Elankom 14,
5

Drukéija je pozicija ako je vrijeme izricito utvrdeno kao ,bitno”: Bunge Corporation/Tradax
Export SA [1981.] UKHL 11
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137.

134.

135.

136.

138.

kao raskid Ugovora 24. svibnja 2019. LMG se oslanja na sljedece postupanje drustva
Brodosplit:

(a) Brodosplit je potinio povredu ¢lanka 6.6. time 3to nije platio obroke koji su dospjeli nakon
dovrietka kljuénih etapa 4.i 5., i

(b) Brodosplit je po&inio povredu lanaka 8.2. i 8.5. time 3to nije platio dospjele iznose za NDVR-ove

od NDVR1
do NVDR1S; i

(c) Brodosplit nije ispunio svoja obecanja da ce platiti i/ili jam¢iti plac¢anje dospjelih iznosa u
vite navrata u razdoblju od sijeénja do svibnja 2019., otekujuci da ¢e LMG i dalje snositi
trotkove kako bi isporutio preostalu projektnu dokumentaciju koja je potrebna kako bi
Brodosplit mogao izgraditi i isporuciti Plovilo svojem kupcu.

Bavedi se ,prirodom” pojma, LMG navodi da je svrha ugovornih odredbi za placanje u okviru
kljuéne etape (ili faze) u ugovoru ove prirode osigurati da se izvodacu isplacuju iznosi po
dovréetku radova u fazama i stoga prije nego $to se od njega zahtijeva da snosi dodatne
troékove na temelju Ugovora. Navodi se da je imperativ samo ve¢i ako, kao u ovom sluéaju,
LMG nije imao izritito pravo obustaviti radove (iako je barem dvaput zaprijetio da ce to
uginiti). Navodi se da je Brodosplit na taj nacin nastojao naruditi sredisnje nacelo Ugovora te je
cijelo vrijeme insistirao na ispunjavanju svojih obveza iz Ugovora (i vlastitih obedanja i planova
placanja) na nacin koji je u bitnome nesukladan s tim obvezama.

U pogledu ,posljedice” krienja, LMG navodi da su neispunjenja obveza drustva Brodosplit
ozbiljno utjecala na likvidnost drustva LMG zbog toga $to je morao svoj projektni tim i
podizvodade mobilizirati na Ugovoru. Stoga je Brodosplit ,ciniéno, jednostrano i ustrajno”
zahtijevao od drutvo LMG da kreditira Brodosplit. LMG navodi da je Brodosplit u razdoblju od
najmanje $est mjeseci sebi prisvojio pravo da jednostrano odreduje hode li placati ikakve
iznose, koje ée iznose platiti i kada ce ih platiti.

&to se tide ,stupnja” kréenja, LMG upucuje na ginjenicu da je LMG u oZujku i ponovno u svibnju
2019. pokusao navesti Brodosplit da se obveZe platiti nepodmirene iznose (uklju€ujuci sporne
NDVR-ove) prema dogovorenom planu. Propust drustva Brodosplit da ispo3tuje svoje
obecanje da ¢e platiti iznos od 100.000 EUR do 24. svibnja 2019. bio je ,kap koja je prelila
tadu” te je, uz ranija krienja, posluzio kao opravdanje druétvu LMG za raskid Ugovora. Navodi
se da je ovaj zadnji propust uniitio ono malo povjerenja koje je LMG imao u obecanja ili
sposobnost drudtva Brodosplit da plati mnogo veci iznos (5.459.736 NOK) do 3. lipnja 2018.,
kao £to je obecao g. Debeljak, veéinski dionicar mati¢nog drustva drustva Brodosplit (i koji bi, u
sluéaju da ne bi mogao ispostovati u onoj mjeri u kojoj bi morao, bio financiran iz sredstava
zajma HBOR-a koji su isplaceni tek 2 mjeseca kasnije).

Ukratko, LMG navodi da je nemoguénost drustva Brodosplit da izvr3i obecani predujam od
100,00 EUR zajedno s njegovim krienjima Ugovora i postupanjem u cjelini ,zadirala u bit
Ugovora“, tako da bi razumna osoba zaklju¢ila da Brodosplit nije namjeravao biti obvezan
Ugovorom i bio je spreman ispuniti samo svoje vlastite obveze iz Ugovora (ako uopée) na nacin
koji je u bitnome nesukladan s tim obvezama.

U tom kontekstu, Brodosplit tvrdi da &ak i ako moZda nije platio iznose na temelju Ugovora
prema njihovom dospije¢u °, razlog za njegov propust bile su privremene poteskoce s

nov&anim tokom '

6
To je naravno primarni argument drudtva Brodosplit sada kada je utvrdeno da KE4 i KES i sporni NDVR-ovi nisu dospjeli
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koje se mogu pripisati propustu njegovih bankara ili bankara njegovog matiénog drustva da
isplate znaajan zajam koji je bio dogovoren za potporu projekta za izgradnju Plovila i propustu
nekog drugog od njegovih kupaca da plati obrok za koji se otekivalo da e biti placen prema
ugovoru koji je osporen i gdje je spor upucen na arbitrazu; da bi u konacnici platio dospjele
iznose, mozda ve¢ u lipnju 2013.; te da za LMG nije bilo razumno doéi do zakljuéka da dospjeli
iznosi ne bi bili placeni u cijelosti. Stoga se navodi da krienja nisu ,zadirala u bit Ugovora”“, vet
da je LMG mogao primiti odgovarajucu nadoknadu na temelju kamata na dospjele iznose koje
se obratunavaju do placanja glavnice (iako mi nije poznato da je Brodosplit dao bilo kakvu

ponudu da ce platiti kamate na zadrzane iznose).

139. Moj je konacan zakljugak taj da su propusti druétva Brodosplit u pogledu pla¢anja bili ne samo
za svaku osudu s poslovnog aspekta, nego su predstavljali i bitnu povredu, odnosno ocekivanu
bitnu povredu Ugovora.

140. Sto se ti¢e njegove Jprirode”, uvjet koji je prekrien u ovom slu¢aju bila je obveza pladanja za
radove koje je LMG nedvojbeno obavio tijekom ugovornog odnosa koji je trajao otprilike 2
godine. Placanja koja Brodosplit nije pravodobno izvréio predstavljala su priblizno 19%
ukupnih ugovornih pla¢anja drustvu LMG placenih ili dospjelih na datum navodnog raskida’.
|ako se ovaj postotak mozda ne gini jako velikim u odnosu na pla¢anja po Ugovoru u cjelini, bio
bi dovoljan da se u znatnoj mjeri izbrise predvidena dobit druitva LMG od Ugovora i stoga u
velikoj mjeri ponisti njegov komercijalni razlog za sklapanje tog Ugovora.

141. LMG priliéno namjerno naziva postupanje drustva Brodosplit ,cini¢nim” (bez sumnje u vezi s
upotrebom izraza ,ciniéno” u presudi suca Tuckeyja u predmetu Alan Auld Assaciates Ltd/Rick
Pollard Associates [2008] EWCA Civ 665 na [20] 8), lako je neizvrienje obveze nedvojbeno
trajalo dulje vremena, po mojem misljenju ono nije bilo takvo da bi nuzno dovelo do zakljucka
da Brodosplit nece ili neée modi platiti drustvu LMG puni dospjeli iznos (uklju€ujudi u slucaju
spornih NDVR-ova iznos za koji je pravilno procijenjeno da je dospio). ¢ini mi se da su uprava
druétva Brodosplit i njegovo mati¢no drudtvo u takvoj situaciji da su pomalo otajnicki
pokusavali Zonglirati s obvezama pla¢anja drustva Brodosplit i isplatiti one vjerovnike £ija su
potrazivanja bila najhitnija kada nisu dobili sredstva od HBOR-a ili kupaca nekoliko brodova
koja su ogekivali dobiti u prvoj polovini 2019. ili &ak prije. Moida bi se, u mijeri u kojoj bi
Brodosplit moida radije iskoristio svoje ogranitene resurse za placanje dobavljatima opreme,
&ija je isporuka opreme mo3ida bila kljuéni dio projekta, umjesto da placa izvodacu kao 5to je
LMG, ¢iji je vedi dio posla vec bio obavljen, za postupanje druétva Brodosplit moglo reci da je
bilo ,cini¢no”. To medutim ne znaéi nuino da je povreda bila nepopravljiva ako se moglo
otekivati da ée placanje u cijelosti biti izvrseno, iako uz kasnjenje.

% 142. $to se tice utjecaja povrede na LMG, g. Andersen je u svojem iskazu naveo da je prihod od
\ Ugovora bio znacajna sastavnica ukupnog prometa drudtva LMG. Nema sumnje da je
neplacanje drustva Brodosplit bilo mnogo vi¢e od manje neugodnosti.

na placanje, iako navodi da je od sije¢nja do svibnja 2019. vjerovao da su KE4 | KES tada dospjeli na placanje.
! 4.994.263 NOK / 26.195.335 NOK. Ovi iznosi ne ukljuZuju NDVR-ove

. U tom se predmetu smatralo znagajnim da je vjerovnik u potpunosti ovisio o placanjima
duznika i nije imao druge izvore prihoda u onome &to je, lako je bila rije¢ o ugovoru 0 uslugama, bilo sli€no ugovoru 0
radu: vidjeti toZke [18.] i [20.] pregude suca Tuckeya.
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Ipak, na temelju predocenih dokaza ne ¢&ini mi se da je neplacanje bilo kljuéno za opstanak
poslovanja druitva LMG s obzirom na njegove bankarske odnose i, ako bi se morao osloniti na
njega, mogudu kratkoro&nu potporu njegovog mati¢nog drustva.

U kona¢noj analizi mislim da je najkritiéniji ¢imbenik koji treba uzeti u obzir taj je li s
objektivnog stajali§ta bilo razumno da LMG zaklju¢i da Brodosplit nece izvriiti neizvriena
placanja u cijelosti, 3to uklju¢uje KE6 koja bi dospjela za preostale usluge potrebne za
dovrietak radova predvidenih Ugovorom. G. Andersen, jasno i razumljivo ogorcen situacijom,
rekao je da je mislio da Brodosplit nece platiti i nemam razloga sumnjati da je, subjektivno,
istinski bio tog uvjerenja. Je li to ipak bio zaklju¢ak koji bi izveo objektivni promatrac u posjedu
relevantnih Cinjenica?

Cini se da je stvarni razlog neplacanja taj $to Brodosplit ili njegovo mati¢no drustvo nisu bili u
moguénosti povuéi sredstva iz bankovnog kredita koji su dogovorili za financiranje projekta te
$to nisu mogli iskoristiti oéekivani prihod od nekih drugih projekata koji nije do3ao. Koliko su o
tome postojali dokazi, &ini se da se kasnjenje barem djelomi¢no moZe pripisati rezultatima
dubinske analize provedene u ime HBOR-a, no iz iskaza g. Soi¢a jasno je da je takav bankovni
kredit bio spreman. Zapravo je njegov iskaz bio taj da ¢e banka naposljetku staviti na
raspolaganje relevantna sredstva kako bi se drustvu Brodosplit omogucilo placanje
vjerovnicima ukljuéujué¢i LMG, a zapravo su sredstva na kraju isplacena u kolovozu 2019.,
gotovo godinu dana nakon 3to je g. 30i¢ o&ekivao da Ce biti stavljena na raspolaganje.

Uzimajuéi u obzir iskaz g. Soiéa o bankovnom financiranju drudtva Brodosplit koji je sad
dostupan drustvu LMG i tribunalu, mislim da je lako do¢i do zaklju¢ka da bi Brodosplit doista
na kraju izvréio dospjela placanja drustvu LMG, s mogucim izuzetkom nekih ili Cak svih spornih
NDVR-ova | moida kamata. Jasno je da je Brodosplit ratunao na to da c¢e bankovnim
financiranjem mo¢i podriati svoj novéani tok, a bankovno financiranje, iako je kasnilo, bilo je
izvor sredstava kojima ée Brodosplit naposljetku modi pristupiti. Visoka razina uvjerenosti
druitva Brodosplit i g. Debeljaka da ¢e banka dopustiti povlacenje sredstava do svibnja ili
pocetka lipnja 2019. (ili éak i prije) bez sumnje je bio razlog zbog kojeg je g. Debeljak bio
spreman preuzeti obvezu 9. svibnja 2019. Medutim, relevantna sredstva zapravo nisu
isplacena do kolovoza 2019. Iz dokaza nije vidljivo jesu li i kada su naposljetku primljeni obroci
u vezi s ugovorima za gradnje br. 483, 484 ili 487 koje je g. Soi¢ prvotno oéekivao u razdoblju
od sije¢nja do svibnja 2019., ali prihvacam da bi samo sredstva zajma HBOR-a bila dovoljna da
omoguéi drustvu Brodosplit da drudtvu LMG plati dospjele iznose.

Medutim, prethodno navedeno stajaliste da bi Brodosplit izvriio placanje u roku od otprilike 3
mjeseca od raskida Ugovora stajaliSte je koje objektivni promatra¢ sada moida moie lako
stvoriti gledajuéi unatrag, tj. na temelju informacija koje je g. Soi¢ dao u svojem iskazu na
raspravi. Problem s tim za Brodosplit jest taj $to Brodosplit prije raskida Ugovora nije drustvu
LMG objasnio, ili svakako nije na odgovarajuc¢i nadin objasnio, ukupni financijski poloiaj i
strategiju drustva Brodosplit/DIV. U korespondenciji se navodi nekoliko upucivanja na
nedostatak bankovnih sredstava kao razlog za kasnjenje pladanja (npr. poruka g. Kunkere od
12. veljade 2019.: vidjeti prethodni stavak 49.) i nedostatak olekivanih pla¢anja od klijenata
(npr. vidjeti poruku g. Vukicevica od 24. svibnja 2019.). Medutim, dvojbeno je da je g.
Vukiéevi¢ u potpunosti posjedovao relevantne informacije kako bi druStvu LMG pruZio
cjelovito objaidnjenje. Nije bilo intervencije g. Soiéa ili nekoga sliénog polozaja i znanja o
financijskim poslovima'druétva Brodosplit ili DIV



149.

150.

147.

148.

Grupe da se druitvu LMG pruii bilo kakvo objainjenje zaSto sredstva trenutac¢no nisu
dostupna, ali ¢e biti uskoro. Nedvojbeno je bilo prilika da g. Soi¢ dade potpuno objadnjenje
(kao §to je to uéinio nedavno, na primjer u st.

14. njegovog Iskaza svjedoka), ali je rekao da smatra da nije prikladno ili uobicajeno otkrivati
pojedinosti cjelokupnog nacina financiranja drustva Brodosplit. lako ovo moie predstavljati
uobigajenu razinu otkrivanja podataka od strane DIV Grupe i drustva Brodosplit dobavljaéima
opéenito, smatrao sam to iskreno prilino arogantnim u situaciji u kojoj se od dobavljaca
tratilo da prihvati trajna neispunjena obecanja placanja, bez pristupa saznanjima o tome §to se
dogada iza kulisa u poslovima izmedu DIV Grupe i njezine banke ili drustva Brodosplit i
njegovih kupaca. Cini se da je pristup drustva Brodosplit bio taj da bi LMG u konaénici trebao
biti zadovoljan kategori¢nom izjavom g. Debeljaka (iako je to ostavilo otvorenu raspravu o
spornim NDVR-ovima i mogucem konafnom iznosu za placanje).

U predmetu Valilas/Januzaj postojao je jasni dokaz da bi mehanizam kojim je duinik primio
placanje od lokalne Ustanove za upravljanje zdravstvenim uslugama (engl. Primary Care Trust)
za svoje usluge znadio da bi vjerovnik na kraju primio plaéanje u cijelosti i da je vjerovnik
morao biti svjestan toga. To je bio znacajan Cimbenik u odluci vecine Zalbenog suda da
kainjenje placanja nije predstavljalo bitnu povredu ili ofekivanu bitnu povredu. U ovom
predmetu, bez uvjerljivog objasnjenja izvora financiranja drudtva Brodosplit za pla¢anja koja su
dospjela ili koje ¢e postati dospjela, bilo je razumno da objektivni promatrac koji poznaje
povijest neplacanja (i opravdanja i djelomi¢nih pla¢anja) dode do zaklju¢ka da Brodosplit
naposljetku ne bi platio neplacene iznose KE4 i KES, KE6, NDVR-ova ili kamata u cijelosti.
Smatram da je to sluéaj bez obzira na to 3to je Brodosplit najveéi brodograditelj u Hrvatskoj,
$to ima dugu povijest brodogradnje i odito jako pozitivno imovinsko stanje. Jasno je da je imao
vrlo tesko stanje novéanog toka ako nije bio u moguénosti podmiriti plaéanje iznosa dugova
drustvu LMG.

Kako je g. Vukigevi¢ priznao, Brodosplit nije namjeravao platiti sporne NDVR-ove do konalne
isporuke Plovila, 3to nije bilo u skladu s uvjetima Ugovora, koji je uklju¢ivao mehanizam za
ocjenjivanje spornih NDVR-ova od strane strucnjaka. 1znos spornih NDVR-ova mozda nije bio
toliko znadajan, promatrano u odnosu na neplacene iznose za KE4 i KES5, i naposljetku za KE6 u
cjelini, da bi neplacanje spornih NDVR-ova samo po sebi moglo biti bitna povreda ili ocekivana
bitna povreda drustva Brodosplit i ,zadirati u bit” Ugovora.

Posljednje ito je g. Debeljak rekao 9. svibnja 2019. bilo je da ée Brodosplit platiti preostali
iznos za KE4 i KES 3. lipnja 2019. (ofito ne ukljuujudi kamate) te da ¢e strane razgovarati i
medusobno dogovoriti uvjete pla¢anja KE6 i spornih NDVR-ova ,nakon $to budu konacno
odobreni nacrti prema dogovorenom opsegu posla”. lako se rije¢i upotrijebljene u pismu malo
razlikuju od uvjeta iz ¢lanka 6., u kojem se preciziraju uvjeti placanja KE6, ne &ini mi se da je to
znatajno odstupanje od ugovornih uvjeta u pogledu KES, posebno s obzirom na to da ugovorni
uvjeti ukljuéuju i upuéivanje, kao uvjet placanja, na Brodosplit, Klasifikacijsko drustvo i druga
odobrenja ,bez ikakvih preostalih komentara koji se odnose na opseg posla Projektanta”.

G. Andersen ofito je bio zabrinut da ¢e Brodosplit iskoristiti svoju poziciju da izvrsi pritisak na
LMG na kraju Ugovora kada posao druitva LMG bude dovrien ovisno o rjesavanju komentara
(koji bi se navodno mogli odnositi na bilo koji dio radova drudtva LMG, ne samo one koji su
ukljuéeni u KE6 ). G. Andersen nije Zelio da LMG izvrii bilo kakve daljnje radove dok barem ne
primi placanje za KE4 i KE5 u cijelosti. Brodosplit,
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Medutim, iako sy argumenti fino uravnoteZeni, usvajajudi pristup vedine ¢lanova 2a!benog
suda u predmetuy Vaii!as[lanuzai i drugim navedenim predmetima, smatram da su, bez
objasnjenja namjeravanog izvora financiranja druitva Brodosplit i razloga zaito financiranje
nije bilo izgledno, povrede koje je poéinilo drustvo Brodosplit, a koje su bile trajne i nesnosne

’

Naknada 3tete zbog bitne povrede Ugovora

152.
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LMG potraiuje naknady Stete uzrokovane bitnom povredom i/ili oéekivanom bitnom
povredom druitva Brodosplit u iznosu od 248.739 NOK, PotraZivanje drustya LMG zapravo se
odnosi na gubitak dobiti koju bi ostvarilo u zavrinoj fazi projekta.

PotraZivanje drustva LMG izradunano je kao (1) iznos koji je dospio na temelju ¢lanka 6.6. z3
dovrietak KE6 (810.165 NOK) umanjen za (2) trogkove koje bi LMG imao za dovrietak KE6
(561.426 NOK). Za LMG g. Weir, koji je pripremio relevantne procjene trodkova, navodi da su
dodatna 22 dokumenta bila potrebna za dovrietak radova koji se zahtijevaju Ugovorom nakon
24. svibnja 2019., podijeljeni na sljededi nadin:

(1) Tehni¢ki dokumenti koji jos nisu dostavljeni drustvu Brodosplit na dan 24. svibnja
20189. (8 dokumenata Ciji je trodak za LMG iznosio 175.950 NOK); i

(2) Tehniki dokumenti koji su ve¢ dostavljeni druitvu Brodosplit u jednoj ili vige revizija
Prije 24. svibnja 2019, a koji su tek trebali biti dovrieni do 24, svibnja 2019, (14
dokumenata iji je trozak 2a LMG iznosio 385.476 NOK.

B
rodosplit tvrdi da trotkovi koje bi LMG imao za postizanje , konaénih odobrenih nacrta”

potrebnih za pokretanje placanja za KE6 (iznos kaji je veé znacajno poveéan u 0dnosu na onaj
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trotkova koje je Brodosplit imao. Za Brodosplit je nedvojbeno bilo skuplje zavrditi radove nego
ito je bilo za LMG nastaviti izvoditi i dovriiti radove na temelju vlastitog prethodnog
doprinosa.

Stoga prihvatam iznose koje je naveo g. Weir s prethodno navedenom prilagodbom te
smatram da LMG ima pravo na naknadu ttete u iznosu od 192.596,40 NOK (iznos od 810.165
NOK umanjen za 617.568,60 NOK).

Ugovorna kazna

157.

158,

159.

160.

Kako je navedeno u prethodnom stavku 5., lzmijenjenim zaklju¢kom o postupovnim pitanjima
br.1 predvida se utvrdivanje sliedec¢ih pitanja koja proizlaze iz protuzahtjeva Tuienika
navedenih u stavcima br.38, 39 i 43.2. Izmijenjenih podnesaka u okviru obrane i
protuzahtjeva:

(A) Je li Ugovor raskinut prije Datuma isporuke i, ako jest, je li Tuiitelj obvezan platiti
ugovornu kaznu na temelju ¢lanka 9.1.2.7

(B) Ako Tuiitelj nije primio ulazne informacije od TuZenika u pogledu tehni¢ke dokumentacije
u rokovima utvrdenima u Prilogu lll., ima li Tuzitelj obvezu platiti ugovornu kaznu za svaki
propust za koji je odgovoran u pogledu dostavljanja predmetne tehnitke dokumentacije do
datuma utvrdenih u Prilogu Ill. ili kadnjenje Tuzenika u pruzanju ulaznih informacija znatidaje
raspored iz Priloga Ill. bio promijenjen, te ako je tako, u kojoj mjeri?

(C) Je li moguénost zahtijevanja placanja ugovorne kazne uvjetovana time da TuZenik
obavijesti TuZitelja tri dana unaprijed o svojoj namjeri da poéne s obratunavanjem ugovorne
kazne za kaénjenje u skladu s ¢lankom 9.1.1.?

Stajaliste je drudtva LMG je da se prvo od navedenih pitanja ne postavija jer Brodosplit ne
ustraje na tuzbenom razlogu na kojem se ono temelji. To je izgleda prihvatio Brodosplit, koji se
nije osvrnuo na prvo pitanje u svojim zavr$nim podnescima.

Kad je rije¢ o drugom pitanju, Brodosplit tvrdi da LMG ima obvezu pla¢anja ugovorne kazne na
temelju ¢lanka 9.1.2. Ugovora zbog injenice da su odredeni projektni nacrti koje je LMG trebao
izraditi isporuéeni vise od 5 radnih dana kasnije od datuma na koji su relevantni nacrti trebali
biti isporuéeni na temelju €lanka 1.(a) i Priloga Ill. Ugovora. LMG navodi da je, ako su relevantni
nacrti dostavljeni sa zakadnjenjem, to zbog toga $to su relevantne ulazne informacije iz drudtva
Brodosplit dostavljene kasnije od datuma navedenih u Prilogu

IIl. Druétvo Brodosplit navodi da su se u ovom slu¢aju datumi relevantnih isporuka drustva LMG
trebali automatski pomaknuti unatrag za razdoblja za koja je odgoden doprinos drudtva
Brodosplit te da bi se ugovorna kazna trebala ratunati od novih datuma isporuke jer se smatra
da su izmijenjeni. LMG to opovrgava i navodi da nakon 3to su isporuke odgodene zbog
odgodenog doprinosa druétva Brodosplit, nema osnove za reviziju izvornih datuma isporuke u
pogledu placanja ugovorne kazne, tako da se ne moiZe platiti ugovorna kazna za odgodene
isporuke.

LMG nadalje navodi da jg preduvjet za bilo kakav zahtjev za ugovornu kaznu na temelju élanka
9.1.2. Ugovora taj da je Brodosplit trebao poslati obavijest u kojoj je naveden datum od kojeg se
obradunava ugovorna kazna. Takve obavijesti nisu dane i stoga nije mogla postojati obveza
drutva LMG u pogledu placanja ugovorne kazne.
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Prvo, kad je rije¢ o zahtjevu za produljenje datuma pocetka naplate ugovorne kazne zbog
odgodenog doprinosa Graditelja, u ¢lanku 2.(a) Ugovora jasno se navodi da je obveza drustva
Brodosplit da ,pruii relevantne informacije navedene u Prilogu Ill. i u roku navedenom u
nastavku”. Relevantna odredba Ugovora ,u nastavku” jest ¢lanak 4. Clanak 4.1.3. glasi kako
slijedi:

,Kada Graditelj smatra da je Projektant primio cjelovit skup ulaznih informacija prema
svakoj stavci Priloga lil., Graditelj o tome u pisanom obliku obavje$cuje Projektanta. U toj
se obavijesti navodi svaka predmetna stavka Priloga lll. i ulazne informacije koje su
dostavljene za tu stavku. Ako se Projektant ne slaie s obavijes¢u Graditelja, o takvom
neslaganju odmah ¢e obavijestiti Graditelja, ali ne kasnije od tri (3) radna dana od datuma
primitka obavijesti Graditelja, te ¢e navesti razloge za isto:

a) ako se Graditelj slaze s obavije3¢u Projektanta izdanom u skladu s prethodnim ¢lankom
4.1.3., Graditelj dostavlja preostale zatrazene informacije u roku od pet

(5) radnih dana od primitka takve obavijesti. U slu¢aju da Graditelj ne dostavi ulazne
informacije u propisanom roku, Projektantu ce biti odobreno produlienje roka isporuke, u
skladu s kainjenjem u izradi Projektnih nacrta koje je stvarno uzrokovano kasnjenjem
predmetnih ulaznih informacija.”.

Ako su ovim mehanizmom upravljale strane, onda smatram da su rijedi ,produljenje roka
isporuke, u skladu s kadnjenjem u izradi Projektnih nacrta” kljuéne za rijeci iz ¢lanka 9.1.1. koji
obuhvaéa odgovornost za , kadnjenje u dostavi nacrta i dokumenata, uklju€uju¢i eventualnu
tehni¢ku dokumentaciju, nakon isteka rokova za dostavu utvrdenih u Prilogu l1l.", tako da izraz
dogovoreni Datum isporuke” u ¢lanku 9.1.2. mora znaditi datum isporuke za relevantni nacrt ili
dokument koji je produljen primjenom odredbi ¢lanka 4.1.3(a). Daljnja kvalifikacija ,i takva
kasnjenja koja se ne mogu pripisati Graditelju ili uzrocima koji omogucuju produljenje roka u
skladu s ovim ugovorom" mora se tumaciti tako da se odnosi na daljnja kasnjenja nakon datuma
isporuke koji je produljen primjenom ¢lanka 4.1.3(a), ne na kasnjenja koja su sama po sebi
dopustena primjenom &lanka 4.1.3(a).

Medutim, bez obzira na to, smatram da se valjani zahtjev za ugovornu kaznu moZe postaviti
samo ako je Brodosplit dao obavijest ,tri (3) dana prije nego 3to Brodosplit namjerava poceti
obracunavati ugovornu kaznu za kasnjenja, odnosno 2 dana nakon planiranog datuma
isporuke”. Svrha je ovoga omoguciti druétvu LMG da istrazi razloge navodnog kasnjenja i da
pravodobno dade odgovarajuce izjave o njegovom uzroku, vjerojatno i kako bi se stranama
omogucdilo da zajedno pokusaju smanjiti trajno kainjenje. lzostanak takve obavijesti po mojem
je misljenju poguban za svaki zahtjev druétva Brodosplit za ugovornu kaznu zbog kasnjenja
druétva LMG u isporuci nacrta ili informacija. Mislim da se za ovo tumacenje ¢lanka 9. moze
prona¢i neka potpora, kao §to je naveo odvjetnik drustva LMG, u predmetu
Finnegan/Community Housing Association Ltd (1995.) 77B.L.R.22, iako svaki predmet mora
ovisiti o vlastitom tekstu i ¢injeniénoj matrici. Istaknuo bih da se Brodosplit pokazao pomalo
kavalirskim u svojem strogom postivanju odredbi Ugovora, ne samo u odnosu na vrijeme u
kojem su

9
Podcrtano naknadno
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sporni NDVR-ovi trebali biti placeni i kako ce ih se osporiti, a ¢ini se da je njegovo nedostavljanje
obavijesti u skladu s élankom 9.1.1 u skladu s njegovim pristupom strogom izvriavanju nekih
ugovornih odredbi opéenito.

Licencija

Clankom 5.1. Ugovora Brodosplit je potvrdio ,isklju¢iva vlasni¢ka prava Projektanta na
Projekt..”, a ¢lankom 5.2. da:

,Sva Tehnicka dokumentacija koju je izradio Projektant na temelju ovog Ugovora za
Plovilo i u vezi s njim vlasnistvo je Projektanta... Vlasnistvo, autorsko pravo ili vlasnicka
prava na svim nacrtima, izvje$¢ima, predmetima isporuke i drugim podacima koje je
Projektant izradio kao dio Projektnog nacrta pripadaju Projektantu.”

Clankom 5.5. LMG je drutvu Brodosplit dodijelio:

,podloino uvjetima navedenima u ovom Ugovoru, neiskljudivo i neprenosivo pravo i
licenciju za izvodenje izvedbenog projekta (koji jest i ostaje vlasnistvo Graditelja) i za
izgradnju Plovila Kupcu u skladu s Tehnickom dokumentacijom”

Osim toga, drustvu Brodosplit dodijeljeni su ,pravo i licencija za upotrebu projektnog nacrta,
tehnicke dokumentacije ili bilo kojeg njihova dijela u bilo koje druge svrhe, uklju¢ujudi u svrhu
izgradnje ili prodaje drugih plovila, iskljuivo uz placanje naknade kako je predvideno u ¢lanku 6.
stavku 2.“

Rijeci u ¢lanku 5.1. ,podloino uvjetima navedenima u ovom Ugovoru” znadajne su i prema
mojem misljenju treba ih tumaciti kao ,podloino izvrSavanju drustva Brodosplit njegovih
materijalnih obveza iz Ugovora”. Medutim, nije svaka povreda Ugovora, koliko god beznadajna
bila, ono $to moze rezultirati ukidanjem ili povlacenjem licencije. Ipak, uvjeti ¢lanka 5.5. takvi su
da Brodosplit ima pravo koristiti projekt itd. samo ako je u skladu s njegovim materijalnim
obvezama iz Ugovora. Jedna takva obveza jest, prema mojem misljenju, pladanje u okviru
kljuénih etapa za relevantne elemente projekta. U ovom predmetu, s obzirom na moje zakljucke
o placanju KE4 i KES, Brodosplit nije platio projektne nacrte iz tih kljuénih etapa i nema pravo
upotrebljavati te elemente projekta osim ako su iznosi za KE4 i KES odnosno NDVR-ovi placeni u
cijelosti.

Izreka o odluci

SADA JA, navedeni lan Gaunt, preuzevii na sebe teret ovog upucenog spora te nakon pazljivog i
savjesnog razmatranja materijala koji su mi dostavljeni te iskaza svjedoka, OVIME DONOSIM,
IZDAJEM | OBJAVLUUJEM ovo, moju DIELOMICNU KONACNU ODLUKU kako slijedi:-

A) ZAKUUCUJEM | SMATRAM da je zahtjev drustva LMG u vezi s pladanjem na temelju KE4 i KE5
uspjesan u iznosima od 2.293.713,03 NOK, odnosno 2.700.550 NOK, $to je ukupno 4.994.263,03
NOK (¢etiri milijuna devetsto devedeset Cetiri tisuce dvjesto Sezdeset tri norvedkih kruna i tri
grea).
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168.

NADALE ZAKUUCUJEM | SMATRAM da je zahtjev drustva LMG za placanje na temelju
usugladenih i spornih Naloga za drugu vrstu radova u vezi s iznosima nalogd NDVR1 do NDVR6
uspjedan u iznosu od 315.473,20 NOK; u pogledu nalogd NDVR7 do NDVR17 u iznosu od
654.550 NOK; u pogledu naloga NDVR18 u iznosu od 329.700 NOK, 3to ukupno ¢ini
1.299.723,20 NOK (milijun dvjesto devedeset devet tisu¢a sedamsto dvadeset tri norveskih
kruna i dvadeset @grea).

Q) NADALIE ZAKUUGUIEM | UTVRDUJEM da je postupanje drudtva Brodosplit predstavljalo
bitnu povredu ili oéekivanu bitnu povredu Ugovora, tako da ga je LMG opravdano smatrao
takvim i na temelju toga raskinuo Ugovor 24. svibnja 2019.

D)  NADALE ZAKUUCUJEM | SMATRAM da LMG ima pravo na plaéanje oditete od strane
druitva Brodosplit u iznosu od 192.597,40 NOK (sto devedeset dvije tisuée petsto devedeset
sedam norveskih kruna i éetrdeset grea).

E) USKLADU S NAVEDENIM ODLUCUJEM, PRESUDUJEM | NALAZEM da Brodosplit odmah plati
druétvu LMG iznos od 6.486.583,63 NOK (3est milijuna Eetiristo osamdeset 3est tisuca petsto
osamdeset tri norvedkih kruna i Sezdeset tri grea) zajedno s kamatama

(1) u slu¢aju KE4 i KE5 od odgovarajucih datuma dospijeca KE4 i KES, odnosno 30. sije¢nja 2019.
i 24. ozujka 2019.,

(2) u slu¢aju spornih NDVR-ova od odgovarajucih datuma utvrdenih u stavku 124.;

(3) u sluéaju ostalih NDVR-ova, od datuma na koji je Brodosplit dao svoju suglasnost u pogledu
njih; i

(4) u slutaju dosudene naknade 3tete, od datuma na koji je predvideno da KE6 bude plativ
prema Prilogu lll., odnosno 23. prosinca 2020.,

u svakom sluéaju po stopi od 4,5% godidnje uz tromjesecni obradun i do isplate glavnica i
kamata u cijelosti.

F)  NADALE ZAKUJUCUJEM | UTVRDUJEM da LMG nije duZan platiti ugovornu kaznu na
temelju é&lanka 9.1.2. Ugovora u vezi sa zakainjelom dostavom projektnih nacrta i
dokumentacije.

G) NADALIE ZAKUUCUJEM | UTVRDUJEM da je Brodosplit imao i ima pravo upotrebljavati
projektne nacrte koje je dostavio LMG za dovrietak izgradnje Plovila, podlozno pladanju iznosa
dodijeljenih drudtvu LMG u skladu s uvjetima ove Odluke. Licencija se prosiruje na upotrebu
projektnih nacrta za izgradnju sestrinskog plovila ili na prodaju projekta drugom brodogradilistu
kako je predvideno &ankom 6.2. Ugovora podloZno placanju naknade drustvu LMG izraunane
kao relevantni postotak naveden u €lanku 6.2. iznosa placenih drudtvu LMG (ukljuéujudi iznose
plative na temelju ove Odluke) za KE od 1. do 5. i NDVR-ove.

MOJA je odluka konaéna za sva pitanja koja su ovdje odredena, ali ovime zadriavam za sebe

nadleznost za rjefavanje svih ostalih sporova iz Ugovora, uklju€ujudi raspodjelu i iznos troskova
arbitraze strana.
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Dana 15. studenoga 2021.

/potpis neéitljiv/

lan Gaunt
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Ja, Dra¥en Nemet, staini sudski tumac za engleski jezik, ponovno imenovan

*jeSenjem predsjednika Zupanijskog
suda u Zagrebu, broj 4 Su-

1623/2021 od 31. prosinca 202]., potvrdujem da gornji Prijevod potpuno odgovara
izvorniku sastavijenom na engleskom jeziku.

Br. ovjere: 175a/2022

. Datum: 15.6.2022.

Zagieb
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TO ALL TO WHOM THESE PRESENTS SHALL COME, |
MICHELLE SCOTT-BRYAN of the City of London, England
NOTARY PUBLIC by royal authority duly admitted, sworn and
holding a faculty to practise throughout England and Wales,
DO HEREBY CERTIFY that the photographic copy hereunto
annexed is a frue copy of an original correcting
memorandum dated 10" January 2022, | having carefully
collated and compared the said copy with the said original
and found the same to agree therewith.

IN FAITH AND TESTIMONY WHEREOF | the said notary have
subscribed my name and set and affixed my seal of office in
London, England this eighth day of June in the year two
thousand and twenty two.

) Regulated by the Faculty Office of the Archbishop of Canterbury
i) Tuiiiondl Bankside House, 107 Leadenhall Street, London, EC3A 4AF tel 020 7623 9477
of Notaries — email notary@cheeswnghts.com www.cheeswrights.com Canary Wharf office tel 020 7712 1565
NOTARIES Cheeswrights LLP is a limited liability partnership registered in England and Wales under number 0C426084




IN THE MATTER OF THE
ARBITRATION ACT 1996

AND IN THE MATTER OF AN
ARBITRATION

BETWEEN:-

LMG MARIN AS

Claimant

and

BRODOGRADEVNA INDUSTRIJA SPLIT
dioni¢ko drustvo

Respondent

Correcting Memorandum in respect of partial final arbitration
award dated 15 November 2021 pursuant to section 57
Arbitration Act 1996 and paragraph 27 of the Terms 2017 of the
London Maritime Arbitrators Association

Dated: 10 January 2022

This Memorandum is issued by the tribunal appointed in respect of
the arbitration reference between LMG Marin AS as Claimant and
Brodogradevna Industria Split dioni¢ko drudtvo as Respondent to
correct and form part of its final arbitration award dated 15 November
2021 (the “Award”) as follows:

1. Paragraph 156 of the Award shall be corrected to read as follows:

“l therefore accept the figures presented by Mr Weir with the
adjustment referred to above and consider that LMG are entitled to
damages of NOK220,667.70 (NOK810,165 less NOK589,497.30)”

2. Paragraph 167(B) of the Award (that is the currently erroneously
unnumbered paragraph following paragraph 167(A)) shall be corrected
to read as follows:



“B) I FURTHER FIND AND HOLD that LMG’s claim for payment of
agreed and Disputed Variation Orders in respect of the amounts of
VOs 1-6 succeed in the amount of NOK315,473.20; and for VOs7-17
in the amount of NOK804,550; and for VO18 in the amount of
NOK329,700 and for VO19 in the amount of NOK30,000, that is a
total of NOK1,479,723.20.”

3. Paragraph 167(D) of the Award shall be corrected to read as follows:

“D) I FURTHER FIND AND HOLD that LMG is entitled to payment by
Brodosplit of damages in the amount of NOK220,667.70 (Norwegian
Kroner Two hundred twenty thousand six hundred sixty seven and
seventy ore).”

3. Paragraph 167(E) of the Award shall be corrected to read as follows:

“E) ACCORDINGLY I AWARD AND ADJUDGE AND ORDER that
Brodosplit shall forthwith pay to LMG the sum of NOK®6,694,653.93
(Norwegian Kroner Six million six hundred ninety four thousand six
hundred and fifty three and ninety three ore)

o Fr

Ian Gaunt
Sole Arbitrator



Ovaj se prijevod sastoji od

3 stranice.

Br. ov.: 175b/2022

Datum: 15.6.2022.

Ovjeren;j prijevod

S engleskog jezika



CHEESWRIGHTS

SCRIVENER NOTARIES | LLP

SVIMA KOJIMA SE OVAJ DOKUMENT PREDOCI, ja, MICHELLE SCOTT-BRYAN, JAVNA
BILJESKINJA iz grada Londona u Engleskoj, po kraljevskoj vlasti propisno imenovana,
zaprisegnuta i ovlastena za obavljanje djelatnosti u cijeloj Engleskoj i Walesu,
OVIME POTVRDUJEM da je ovdje prilozena fotokopija vjerodostojna preslika
izvornika Memoranduma o ispravku od 10. sijecnja 2022., a koju presliku sam
pazljivo usporedila s navedenim izvornikom i utvrdila da mu odgovara.

U POTVRDU NAVEDENOG, ja, navedena javna biljeskinja, stavljam svoj potpis i

sluzbeni Zig u Londonu u Engleskoj, dana osmog lipnja dvije tisuée dvadeset druge
godine.

/potpis necitljiv/
/Zig necitljiv/
‘
Jlagotip/ Jlogotip/ Regulira Ured za licenciranje Nadbiskupa od Canterburyja.
Medunarodna SCRIVENER Bankside House, 107 Leadenhall Street, London EC3A 4AF tel, 020 7623 9477
unija javnih NOTARIES _Erpoita notary @cheeswrights.com www. cheeswrights.com Ured Canary Wharf tel. 020 7712 1565
biljeznika Cheeswrights LLP partnerstvo

J& s ogranienom odgovornodéy registrirano u Engleskoj | Walesu pod brojem 0C426084.



S OBZIROM NA ZAKON
O ARBITRAZI 17 1996.

I U PREDMETU
ARBITRAZE

IZMED U:

LMG MARIN AS

Tuzitelj
i
BRODOGRABEVNA INDUSTRIJA SPLIT
dioni¢ko drustvo
TuZenik

Memorandum o ispravku u pogledu djelomiéne konaéne
arbitrazne odluke od 15, studenoga 2021. u skladu s
¢lankom 57. Zakona o arbitrazi iz 1996. i stavkom 27. Uvjeta
Londonske udruge pomorskih arbitara iz 2017.

Datum: 10. sije¢nja 2022.

Ovaj Memorandum izdaje sud kojem Jje dodijeljeno rjeSavanje
predmeta arbitraze izmedu drustva LMG Marin AS kao tuzitelja i
drustva Brodogradevna Industrija  Split dionicko drustvo kao
Tuzenika, u svrhu ispravljanja memoranduma j njegova ukljucivanja
u konacénu arbitraznu odluku od 15 studenoga 2021. (»Odluka”) kako
slijedi:

1. Stavak 156. Odluke ispravlja se i glasi kako slijedi:

»Stoga prihvadam iznose koje je naveo g. Weir s prethodno navedenom
prilagodbom te smatram da LMG ima pravo na naknadu Stete u
iznosu od 220.667,70 NOK (iznos od 810.165 NOK umanjen za
589.497,30 NOK).”

2. Stavak 167. tocka (B) Odluke (trenutacno je to pogresno
Ne€numerirani stavak koji dolazi nakon stavka 167. tocke (A)) ispravlja
se kako slijedi:




AR

»(B) NADALJE ZAKLJUCUJEM I SMATRAM da je zahtjev drustva LMG
za placanje na temelju usuglasenih i spornih Naloga za drugu vrstu
radova u vezi s iznosima nalogd NDVR1 do NDVR6 uspjesan u iznosu
od 315.473,20 NOK; u pogledu nalogd NDVR7 do NDVRI17 u iznosu
od 804.550 NOK; u pogledu naloga NDVRIS u iznosu od
329.700 NOK; te u pogledu naloga NDVR19 y iznosu od 30.000 NOK,
sto ukupno ¢ini 1.479.723,20 NOK.”

3. Stavak 167. tocka (D) Odluke ispravlja se i glasi kako slijedi:

»(D) NADALJE ZAKLJUGUJEM I SMATRAM da LMG ima pravo na
placanje odstete od strane drustva Brodosplit u iznosu od
220.667,70 NOK (dvjesto dvadeset tisuca Sesto Sezdeset sedam
norveskih kruna i sedamdeset orea).”

3. Stavak 167. todka (E) Odluke ispravlja se i glasi kako slijedi:

»(E) U SKLADU § NAVEDENIM ODLUCUJEM, PRESUDUJEM I
NALAZEM da

Brodosplit odmah plati drustvu LMG iznos od 6.694.653,93 NOK (Sest
milijuna Sesto devedeset Cetiri tisuée $esto pedeset tri norveske krune
i devedeset tri erea).”

/ potpis necitljiv/

Ian Gaunt
Arbitar pojedinac
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Ja, Draten Nemet, stalni sudski tumac za engleski jezik, ponovno imenovan rjeSenjem predsjednika Zupanijskog
suda u Zagrebu, broj 4 Su-1623/2021 od 31. prosinca 2021., potvrdujem da gornji prijevod potpuno odgovara

izvorniku sastavijenom na engleskom jeziku.
Br. ovjere: 175b/2022

Datum: 15.6.2022.
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To:

Commercial Court in Split

Official Number St-273 /2022

27 May 2022

CALUCATION OF INTEREST - LMG MARIN AS v BRODOGRADEVNA INDUSTRIJA SPLIT d.d

Reference is made to the Partial Final Award in the matter between LMG Marin AS ("LMG") and
Brodogradevna Industrija Split d.d ("Brodosplit”) dated 15 November 2021 and the Correcting
Memorandum dated 10 January 2021 (together, the "Award").

The Award orders Brodosplit to forthwith pay to LMG the sum of NOK 6,694,653.93 together with
accrued interest. The details of the sums due are set out in the table below (including interest due as
at 27 May 2022 at a rate of 4,5% p.a. with three monthly rests:

Claim Sum (NOK) Due Date Interest Accrued (NOK) ‘
Milestone 4 2,293,713.03 30 ]January 2019 365,927.76
Milestone 5 2,700,550.00 24 March 2019 409,704.48 ‘
Variation order no. 1 46,000.00 10 September 2018 8,270.31 !
Variation order no. 2 45,000.00 10 September 2018 8,090.53
Variation order no. 3 0 10 September 2018 0
Variation order no. 4 150,000.00 10 September 2018 26,968.42
Variation order no. 5 60,000.00 10 September 2018 10,787.37
Variation order no. 6 14,473.20 10 September 2018 2,602.13
Variation order no. 7 0 6 September 2018 0
Variation order no. 8 104,500.00 16 September 2018 18,697.59
Variation order no. 9 57,000.00 21 September 2018 10,157.59
Variation order no. 10 190,000.00 22 October 2018 33,009.35 |
Variation order no. 11 47,500.00 5 November 2018

LMG MARIN AS NAVA

POBox 2424 Solheimsviken | Tel: +47 55 59 40 00 | E-mail: office@Imgmarinno Org.no

824 Bergen, Norway

Web site: wwwmgmarin.nc

8.156.45 ‘

A/C for domestic payments (Norway): 5205.0803.2¢




Variation order no. 12 42,750.00 18 November 2018 7,260.67
Variation order no. 13 42,750.00 18 November 2018 7,260.67
Variation order no. 14 100,000.00 23 November 2018 16,923.10
Variation order no. 15 50,000.00 23 November 2018 8,461.55
Variation order no. 16 27,550.00 28 December 2018 4,524.83
Variation order no. 17 142,500.00 20 January 2019 22,936.94
Variation order no. 18 329,700.00 18 February 2019 51,705.52
Variation order no. 19 30,000.00 26 February 2019 4,661.33
Damages for Milestone 6 220,667.70 23 December 2020 14,392.47
Total 6,694,653.93 1,040,499.06
Total including interesi 7,735,152.99

The accumulated interest up to date is therefore NOK 1,040,499.06.

Yours sincerely

LMG MARIN AS

G ¢ P o
N S US imgo G

Name: T(;rbjﬁrn Bringedal

Title: General Manager / Board Member
(authorised representative)

LMG

MARIN




Ovjereni prijevod s engleskog jezika

Za:
Trgovacki sud u Splitu
Posl.br. St-273/2022

Obradun kamata - LMG MARIN AS v BRODOGRADEVNA INDUSTRIJA SPLIT d.d

27 svibnja 2022

Pozivom na Djelomi¢ni Konat¢ni Pravorijek u predmetu izmedu LMG Marin AS ("LMG") i
Brodogradevna Industrija Split d.d ("Brodosplit") od dana 15. studenog 2021 i Memoranduma o
ispravku od 10 sije¢nja 2021 (zajedno “Pravorijek”).

Pravorijekom je naloZeno Brodosplitu odmah platiti LMG iznos od NOK 6,695,653.93 zajedno s
dospjelim kamatama. Podaci o dospjelim iznosima su navedeni u tablici niZe ( uklju¢ujuéi kamate

dospjele na dan 27 svibnja 2022 po stopi od 4,5 % godi3nje s potekom od 3 mjeseca)

TraZbina Iznos (NOK) Datum dospijeca Dospjele kamate (NOK)

Klju¢na etapa 4 2.293.713,03 30 sijetanj 2019 365.927,76
Kljuéna etaoa 5 2.700.550,00 24 oZujak 2019 409.704,48
Izmjena odredbe br. 1 46.000,00 10 rujan 2018 8270,31
Izmjena odredbe br. 2 45.000,00 10rujan2018 8.090,53
Izmjena odredbe br. 3 0 10rujan2018 0
Izmjena odredbe br. 4 150.000,00 10 rujan 2018 26.968,42
Izmjena odredbe br. 5 60.000,00 10 rujan2018 10.787,37
Izmjena odredbe br. 6 14.473,20 10 rujan 2018 2.2602,13
Izmjena odredbe br. 7 0 6rujna2018 0
Izmjena odredbe br. 8 104.500,00 16rujna 2018 18.967,59
Izmjena odredbe br. 9 57.000,00 21 rujna 2018 10.157,59
Izmjena odredbe br. 10 190.000,00 22 listopada 2018 33.009,35
Izmjena odredbe br. 11 47.500,00 5 studenog 2018 8.156,45
Izmjena odredbe br. 12 42.750,00 18studenog 2018 7-260,67
Izmjena odredbe br. 13 42.750,00 18 studenog 2018 7.260,67



Ovjereni prijevod s engleskog jezika

Izmjena odredbe. 14 100.000,00 23 studenog 2018 1 100 16923,10
Izmjena odredbe. 15 - 50.000,00 23 studepoé 2018 10 %) '8.461,.55
[zmjena odredbe. 16 . - 27.550,00 28prosinca2018 L 2293694
[zmjena odredbe. 17 14250000 20sijetnja2019 23,079.17
Izmjena odredbe. 18 .~ 329.700,00 18 veljate 2019 51.705,52
Izmjena odredbe. 19 30.000,00 26 veljate 2019 4.661,33
Seta u vezi kljuéne totke 6 220.667,70 23 prosinca 2020 114.392,47
Ukupno 6.694.653,93 1.040.499,06
Ukupno uklju¢ujuéi 7.735.152,29

kamate

Ukupno dospjelih kamata do danas je NOK 1.040.499,06
S poStovanjem,

LMG MARIN AS

Vlastoruéni potpis

Ime: Torbjern Bringedal

Funkcija: Generalni direktor / Clan uprave

(ovla$teni zastupnik)



Ja, VESNA KANISKI, stalni sudski tumat za engleski
i njemacki jezik, postavijena rjeSenjem predsjednika
Zupanijskog suda u Zagrebu, br. 4 Su - 243/2020.
od 25. 03. 2020. potvrdujem da gornji prijevod
potpuno odgovara izvorniku sastavlijenom na
engleskom/njemackom jeziku.

U Zagrebu, . 15 -06- 2022




IN THE MATTER OF THE ARBITRATION ACT 1996
AND IN THE MATTER OF AN ARBITRATION

BETWEEN :-

LMG MARIN AS

Claimant

and

BRODOGRAPEVNA INDUSTRIJA SPLIT dioni¢ko drudtvo
Respondent

CLAIMANT’S APPLICATION FOR AN AWARD ON COSTS

l. The Claimant (“LMG”) hereby applies for an award on the costs of the arbitration
under sections 61 and 63 of the Arbitration Act 1996 (the “Act”). A paginated bundle
of documents is appended hereto and references to pages numbers below are to pages

in that bundle.

e The Tribunal’s Award dated 15 November 2021 reserved jurisdiction to deal with costs

in the following terms (at paragraph 168):

“MY award is final as to all matters herein determined but I hereby reserve
to myself jurisdiction to deal with all other disputes under the Contract
including the allocation and quantum of the parties costs of the arbitration.”

The tribunal’s power to make an award on costs of the arbitration under the Act

3. Sections 61 and 63 of the Act provide, in relevant part, as follows:

61.— Award of costs.

Page 1 of 10



Bac

(1) The tribunal may make an award allocating the costs of the arbitration
as between the parties, subject to any agreement of the parties.

(2) Unless the parties otherwise agree, the tribunal shall award costs on the
general principle that costs should follow the event except where it appears
to the tribunal that in the circumstances this is not appropriate in relation to
the whole or part of the costs.

63.— The recoverable costs of the arbitration.
(1) The parties are free to agree what costs of the arbitration are recoverable.

(2) If or to the extent there is no such agreement, the following provisions
apply.

(3) The tribunal may determine by award the recoverable costs of the
arbitration on such basis as it thinks fit. If it does S0, it shall specify—

(a) the basis on which it has acted, and

(b) the items of recoverable costs and the amount referable to each.

(5) Unless the tribunal or the court determines otherwise—

(a) the recoverable costs of the arbitration shall be determined on the
basis that there shall be allowed a reasonable amount in respect of all
costs reasonably incurred, and

(b) any doubt as to whether costs were reasonably incurred or were
reasonable in amount shall be resolved in favour of the paying party.

round to the application

Following the publication of the Tribunal’s Correcting Memorandum dated 10 January

2022, the parties have corresponded on costs as follows:

(a)

On 16 February 2022, the Claimant’s lawyers (“SVW™) sent an email to the
Respondent’s solicitors (“Tatham™) requesting that the Respondent
(“Brodosplit”) pay LMG the sums the Tribunal ordered Brodosplit to pay to
LMG “forthwith”,' namely NOK 6,694,653.93 plus interest in the sum of NOK
1,011,725.23 (as at 14 February 2022) (pages 3-5). Brodosplit has not paid that
sum to LMG “forthwith™, or at all. In that email SVW further stated (page 4-5):

“Brodosplit’s only remaining counterclaim is the alleged
counterclaim for damages of Euro 264,700 for costs incurred by

Award §167(E), as corrected in Correcting Memorandum §3.
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(b)

©

Brodosplit in carrying out work that Brodosplit contend should have
been carried out by LMG during the period before 24 May 2019
(paragraphs 41 and 43.3 of the Amended Defence and Counterclaim
Submissions).

We ask Brodosplit to confirm whether that counterclaim is pursued
given the result of the Award. If it is pursued, please provide
Brodosplit’s proposed directions for determination of that

counterclaim. Unless we hear from you by 2 March 2022, LMG will
assume that Brodosplit do not intend to pursue its counterclaim and

LMG?’s rights in that event are fully reserved.

Finally, LMG are entitled to their costs of the arbitration to date. Once
we have clarification sought above in relation to the remaining
counterclaim we will seek Brodosplit’s agreement to an order for
costs (including the quantum thereof) failing which LMG will seek
an order from the tribunal in relation to costs pursuant to paragraph

168 of the Award. For the sake of good order and information, the
total costs that LMG has incurred in the arbitration up until 14
Februar[y] 2022 is in total NOK 4 453 935.”

(Emphasis add)
On 2 March 2022 Tatham responded as follows (page 3).

“My client has now fully considered your email of 16 February. I
must stress that Brodosplit will not withdraw their counterclaim,
particularly given the extent of the losses suffered, and they are
currently preparing a full schedule of loss. However, in an effort to
bring this dispute to an end they suggest that your client’s
representatives meet with Brodosplit at the yard to have a without
prejudice discussion to explore possible solutions.”

On 22 March 2022 SVW replied pointing out that Tatham’s email failed to
address or confirm that the sum of NOK 7,706,379.16 that Brodosplit has been
ordered to pay to LMG (as at 14 February 2022) had been paid and further stated

(page 1-2):

“You say that Brodosplit will pursue their counterclaim and that they
are ‘currently preparing a full schedule of loss’. That is plainly a
delaying tactic on your client’s part. As we pointed out in our email
of 16 February (which you do not dispute), Brodosplit’s only
remaining counterclaim is for damages of Euro 264,700 for costs
allegéd to have been incurred by Brodosplit in carrying out work that
Brodosplit allege should have been carried out by LMG during the
period before 24 May 2019 (paragraphs 41 and 43.3 of the Amended
Defence and Counterclaim Submissions). That counterclaim has
already been amended by Brodosplit with amended particulars set out
in a new Schedule 4 to the Amended Defence and Counterclaim
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served in February 2021 pursuant to the permission given in
paragraph 1 of Amended Procedural Order No. 1. Moreover, on 19
February 2021 LMG served consequential amendments to those
amendments in its Amended Reply and Defence to Counterclaim
(and in Appendix A thereto) served pursuant to paragraph 4 of
Amended Procedural Order No. 1. Given that Brodosplit’s remaining
counterclaim has only recently been amended, there can be no
Justification for yet further amendments.

Further and in any event, your email fails to propose directions for

determination of the above counterclaim. It is over 4 months since
the Award was published. Since you have failed to propose directions
by 2 March 2022 as requested in my email of 16 Febru We now
assume that Brodosplit does not intend to ursue the remainin

counterclaim identified above. That being the case, LMG is entitled
to their costs of the arbitration to date. As foreshadowed in our email
of 16 February, we attach a schedule of LMG’s costs of the
arbitration in the total sum of NOK 1 243 375 and GBP 295 400.78.
We request that you confirm Brodosplit’s a eement to pay LMG’s
costs. Failing a response by 31 March 2022 we will seek a costs order

from the Tribunal pursuant to paragraph 168 of the Award.

Finally, your suggestion that representatives of LMG travel to
Croatia to have a ‘without prejudice discussion to explore possible
solutions’ is declined pending payment of the sums already adjudged
due to LMG referred to above.”

(Emphasis add)

(d) On 23 March 2022 Tatham responded stating (page 1): “/ confirm I have passed

Your email to my client, and await instructions.”

8. Nothing further was heard from Tatham (or Brodosplit) by 31 March 2022, or at all.

Submissions

Allocation of costs

6. LMG is entitled to an award that Brodosplit pay LMG’s costs of the arbitration
following the general principle that costs should follow the event (s. 61(2) of the Act).
There are no circum§tances making that general approach inappropriate in this case. On

the contrary:

(a) LMG’s claim for payment of sums due for completion of Milestones 4 and 5
succeeded in full (Award §167(A));
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(b) LMG’s claim for payment of additional costs for work done pursuant to the
Disputed Variation Orders succeeded with a discount to the sum LMG claimed
of only 5% “for possible reduction of the price by negotiation, or as it might
have been assessed by the Expert” (Award §§127 and 167(B)%);

(c) LMG’s claim that it was entitled to terminate the Contract on 24 May 2019 as a
result of Brodosplit’s repudiatory breach of the Contract succeeded in full

(Award §167(C));

(d) LMG’s claim for damages caused by Brodosplit’s repudiatory breaches
succeeded (with a reduction to the sum LMG claimed of only 5% “to account

for the need for further input in relation to the alleged shortcomings” (Award
§§155-156% and 167(D)*);

(¢)  Brodosplit’s counterclaim for liquidated damages under Article 9.1.2 for

delayed provision of design drawings and documentation was dismissed (Award

§167(F)); and

® LMG’s claim for a declaration in relation to the licence to use the design

drawings delivered to Brodosplit succeeded in full (Award §167(G)).

All of Brodosplit’s counterclaims have either failed (see paragraph 6(¢) above) or fall
away in the light of the finding that LMG was entitled to terminate the Contract on 24
May 2019 (see paragraph 6(c) above).’ The only counterclaim that relates to the period
before 24 May 2019 is Brodosplit’s alleged counterclaim for damages of Euro 264,700
for costs Brodosplit alleges it incurred in carrying out work that it alleges should have
been carried out by LMG.® Although Tatham stated on 2 March 2022 that Brodosplit
“are currently preparing a full schedule of loss” (see paragraph 4(b) above), that is
plainly a delaying tactic for the reasons explained by SVW in their message of 22 March

As corrected in paragraph 2 of the Tribunal’s Correcting Memorandum.
As corrected in paragraph 1 of the Tribunal’s Correcting Memorandum.
As corrected in pardgraph 3 of the Tribunal’s Correcting Memorandum.

That is, Brodosplit’s counterclaims: (a) that Brodosplit overpaid NOK 5,027,763.77 to LMG
and (b) for damages of Euro 557,800 as a result of LMG’s termination of the Contract on 24
May 2019 (Amended Defence & Counterclaim [A/2/39] §§43.1 and 43.4.

Amended Defence & Counterclaim, §§41 and 43.3.
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2022 (see paragraph 4(c) above). That is further underlined by the fact that on 23 March
2022 Tatham stated that they “await instructions” from Brodosplit (see paragraph 4(d)
above). Moreover, on 16 February 2022 SVW requested that Brodosplit propose
directions for determination of that counterclaim by 2 March 2022, failing which LMG
will assume that Brodosplit does not intend to pursue it. Brodosplit failed to provide
proposed directions by 2 March 2022, or at all. Since 5 months have now passed since
the Award was published on 15 November 2021 it is obvious that Brodosplit does not
intend to pursue that counterclaim and its failure to do so should not prevent or delay

an award on costs in LMG’s favour.

In short, LMG has succeeded on all points and costs should follow the event.

@amum of costs

10.

LMG’s schedule of costs (which was attached to SVW’s email of 22 March 2022) is at
pages 6-11. The total costs incurred by LMG (and which are hereby claimed) are NOK
1,243,375 and GBP 295,400.78. In addition, LMG claim the costs of the present

application (which are recoverable under s. 59(2) of the Act’) and in respect of which

LMG'’s supplemental schedule of costs is at pages 12-13.

Brodosplit has not disputed LMG’s costs or suggested that they (or any part of them)
were unreasonably incurred or are in an unreasonable amount (s. 63(5) of the Act). In

any event, LMG make the following points in relation to the reasonableness of the costs
it has incurred:

(a) A procedural chronology is at pages 14-15. As there set out, LMG’s Claim
Submissions were served on 24 February 2020. The sum claimed by LMG was
(and is) relatively modest and the claims (effectively for payments due under
the Contract) were relatively straightforward. However, due to Brodosplit’s
procedural foot-dragging (as to which see below) and conduct in advancing a

large number of spurious counterclaims designed only to delay a monetary

Section 59 provides that references to the “costs of the arbitration” includes “the costs of or

incidental to any proceedings to determine the amount of the recoverable costs of the
arbitration”. '
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(b)

(©)

@

award in LMG’s favour, it has taken LMG two years to succeed on all its claims
and to obtain the Tribunal’s monetary award in its favour (which Brodosplit has

still not satisfied). LMG has had to incur substantial costs over a two-year period

as a result.

LMAA questionnaires were exchanged by the parties on 7 September 2020. On
the same date Brodosplit served, without prior warning, draft amended Defence
and Counterclaim Submissions and a new draft Schedule 4 thereto. Over the
next 3 months there were further delays (and considerable inter-party
correspondence) as Brodosplit failed to address inadequacies in its draft
amendments which culminated in an application by LMG to the Tribunal on 30
November 2020 for an order directing Brodosplit to address the acknowledged
shortcomings in its draft amended Defence by 4 December 2020 (pages 19-20).
On 2 December 2020 the Tribunal ordered Brodosplit to serve draft Amended
Defence and Counterclaim Submissions and Revised Schedule 4 by 6 December
2020 (page 17). By that order the Tribunal also ordered that the “costs of the
application be costs in the arbitration” (page 17). The costs now claimed by

LMG include these costs which were necessary and reasonably incurred.

In December 2020 and January 2021 the parties engaged in correspondence on
procedural orders but were unable to reach agreement. On 14 January 2021
LMG made a further application to the Tribunal for procedural directions (see
page 23-30). Following the exchange of submissions to the tribunal (see pages
31-41), the Tribunal accepted LMG’s proposed directions (and rejected
Brodosplit’s proposal that there should be a hearing of all claims and
counterclaims not before January 2022 and rejected Brodosplit’s suggestion that
a hearing limited to Phase I issues could not be ready for a hearing in July 2021).
The tribunal’s Procedural Order No 1 is at pages 42-45. At paragraph 11 thereof
the Tribunal ordered “costs in the case” (page 45). The costs are now claimed

by LMG include these costs which were reasonably incurred.

Procedural’Order No. 1 also ordered (at §2) that Brodosplit pay the costs of and

_ occasioned by the amendments to its Defence and Counterclaim Submissions.

On 19 February 2021 LMG served Amended Reply and Defence to

Counterclaim Submissions consequential upon amendments to Brodosplit’s
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(¢)

(®

Defence and Counterclaim, including a 59-page Appendix A (A/3/78-136). The

costs now claimed by LMG include these significant costs.

Disclosure proceeded by way of ‘Redfern Schedules’ (as per paragraph 5 of
Procedural Order No. 1). Brodosplit disputed some of LMG’s document
production requests and, on 8 April 2021, LMG made an application to the
Tribunal for an order that Brodosplit disclose disputed documents in LMG’s
Redfern Schedule (page 46). Following the exchange of written submissions
(pages 48-60), on 16 April 2021 the Tribunal ordered Brodosplit to provide the
disclosure requested (in reformulated terms) (page 61). The tribunal’s disclosure
order provided that “the costs of [LMG'’s disclosure] application are to be costs
in the arbitration” (page 61). The costs claimed by LMG include these costs,

which were reasonably incurred.

LMG served witness statements (and supplemental witness statements) from
two witnesses (Mr Weir and Mr Andersen). Given that Brodosplit put all factual
matters in issue and put LMG to the considerable cost of proving (amongst other
matters) (a) the specific work that LMG had to complete under the disputed
Variation Orders, (b) the cost of that work over and above that which would
have been incurred to complete the original specification and (c) the costs that
LMG would have incurred to complete Milestone 6 if the Contract had not
terminated on 24 May 2019 (all which required detailed factual, and sometimes
hypothetical evidence considering a large volume of project documentation
several years after the event) the witness evidence served by LMG was lengthy
(running to 80 pages), detailed and compiled with considerable care. As a result
of the time taken by and on behalf of LMG, the Tribunal was able to accept Mr
Weir’s evidence completely (Award §156) and to comment that it “found the
evidence of Mr Weir compelling” (Award §126). Likewise Mr Andersen’s
evidence was accepted on all points (see e.g. Award §97). Given the large
number of points Brodosplit put in issue, it was both reasonable and necessary
for LMG ‘to incur considerable legal costs in preparing, reviewing and

commenting on detailed factual evidence necessary in order for the Tribunal to

" make the factual findings in LMG’s favour that it did.
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11.

(g A five-day hearing was held on 26 - 30 July 2021. At that hearing Brodosplit
took every possible (and impossible) legal point and LMG incurred significant
cost in dealing with them (as it had to). Brodosplit’s legal arguments were
dismissed by the tribunal. For example, the Tribunal dismissed Brodosplit’s
argument that the outstanding Milestone payments were not due commenting:
“] find Brodosplit's arguments deeply unattractive from a commercial
perspective but, more importantly in this context, I consider them to be legally
flawed when applied to the facts” (Award §96). As regards repudiatory breach
the Tribunal observed that “Brodosplit’s payment failures, were not only
commercially deplorable, but did also amount to a repudiatory or renunciatory
breach of the Contract” (Award §139). The factual points that Brodosplit had
put in issue (and which LMG was required to prove) required a significant work
preparing for and cross examining Brodosplit’s witnesses (Mr Vukicevic, Mr
Kurtovic and Mr Soic) on voluminous contemporaneous correspondence and on
meetings to discuss outstanding sums due and work done by LMG to complete
the disputed Variation Orders and Milestone 6. The sums claimed under
individual Variation Orders were modest,® but in circumstances where they were
denied by Brodosplit, LMG had no choice but to incur considerable costs in
proving its entitlement to the costs claimed (which the Tribunal has now found
are due to LMG). LMG’s costs were reasonably incurred in the face of

unreasonable conduct by Brodosplit (which is on-going).

Throughout this reference, Brodosplit has engaged in a war of attrition, requiring LMG
to incur substantial costs to recover relatively modest sums due to LMG in the hope
that this would frustrate and wear LMG down so that they give up their claims. That
strategy did not work and LMG has succeeded. In the circumstances, it was reasonable
for LMG to incur the substantial costs it did to get an award in its favour. Indeed LMG

had no choice. The costs LMG incurred were reasonable to surmount the

By way of example, in relation to VO2 (related to a change from 4 to 5 bladed propellers)
Brodosplit denied that NOK 45,000 (equivalent to less than Euro 5,000) was due to LMG (or
indeed that a variation had been made). This required detailed evidence, cross examination,
submissions and findings by the tribunal: see Award §§110-113. LMG was left with no choice
but to incur these significant costs to recover a relatively modest sum. VO2 was only one of

nine Disputed Variation Orders.
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disproportionate and cynical obstacles Brodosplit put in its way before, during and after

this reference.

12.  The Tribunal is accordingly invited to award LMG its costs of the arbitration in the sum
of the two cost schedules referred to in paragraph 9 above.

MALCOLM JARVIS

Served this 19" day of April 2022 by Advokatfirmaet Simonsen Vogt Wiig AS, Postboks 1213
Sentrum, 5811 Bergen, Norway
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BETWEEN:

LMG MARIN AS
Claimant
-and -
BRODOGRADEVNA INDUSTRIJA SPLIT dioni¢ko drustvo
Respondent

SCHEDULE OF COSTS FOR LMG MARIN AS'

On behalf of LMG Marin AS ("LMG") it is hereby confirmed that the following costs and
expenses has incurred for LMG in the matter between LMG and Brodogradevna Industrija
Split dioni¢ko drustvo ("Brodosplit") in relation to the Partial Final Award dated 15

November 2021.

In relation to the legal fees for Advokatfirmaet Simonsen Vogt Wiig AS, the fee earners

have been:
Name Level/Title Hourly Rate
Kristoffer Larsen Rognvik ("KLR") Partner 38001
Knut Emil Johannesen Lie ("KJL") Senior Associate 2 600
Johanne Sofie Sletsjge ("JSS") Associate 16002

The overview of costs and expenses has been allocated to difference stages of the case
and time periods.

Overview of costs and etpenses as basis for the claim:

! Adjusted to NOK 4 050 per 1 January 2021
2 Adjusted to NOK 1 800 per 1 January 2021
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ADVOKATFIRMAET
SIMONSEN VOGT WIIG AS

L

Work on Claim Submission,
including preliminary work
such as notice of demand for
arbitration (19 September 2019
to and including 24 February
2020)

A LEGAL FEES

FEE EARNER

KLR

ISS

HOURS

21,50

8,00

SUM (NOK)

81700

12 800

IL

Work and correspondence in
relation to serving of Defence
and Counterclaim Submissions
(25 February 2020 to and
including 7 April 2020)

KLR

JSS

3,25

2,25

12350

3600

Il
Considering Defence and

Counterclaim Submissions, incl.

correspondence in relation to
the same (8 April 2020 to and
including 8 May 2020)

KLR

JSS

4,00

10,00

15200

16 000

\'A

Work on Reply and Defence to
Counterclaim Submissions incl.
correspondence in relation to
the same (9 May 2020 to and
including 2 June 2020)

KLR

]SS

6,00

13,75

22 800

22 000

V.
Miscellaneous work in relation
to review of documents and

KLR

2,25

8 550
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questionnaires (3 June 2020 to
and including 2 August 2020)

JSS

3,00

4800

VL

Considering Reply to Defence
and Counterclaim Submissions,
exchanging and reviewing
LMAA questionnaires,
correspondence on directions,
amendments to submissions
and procedural order (3 August
2020 to and including 22
February 2021)

KLR

JSS

KJL

9,75

39,50

9,25

38800

67 100

24 050

VIL

Working on Disclosure Request
and serving documents (23
February 2021 to and including
6 April 2021)

KJL

33

85 800

VIIL

Working on Witness Statements
(including Supplemental
Witness Statements) (7 April
2021 to and including 30 June
2021)

KJL

130

338 000

lxi

Preparation for Hearing (3 July
2021 to and including 25 July
2021)

KJL

44,50

115700

X. :
Hearing (26 July 2021 to and
including 30 July 2021)

KJL

33,75

87 750

XIL .
Work carried out after Hearing
in relation to Partial Final
Award dated 15 November
2021 (31 July 2021 to and
including 21 March 2022)

KJL

14,50

37700
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TOTAL (excl. VAT) 388,25 994 700

TOTAL (incl. VAT) 1243 375
COUNSEL'S FEES SUM (GBP)
MALCOLM JARVIS

TWENTY ESSEX

I 22 645

Work on Claim Submission,
including preliminary work
such as notice of demand for
arbitration (19 September 2019
to and including 24 February
2020)

IL 4200
Considering Defence and

Counterclaim Submissions, incl.
correspondence in relation to
the same (8 April 2020 to and
including 8 May 2020)

I 31010
Work on Reply and Defence to

Counterclaim Submissions incl.
correspondence in relation to
the same (9 May 2020 to and
including 2 June 2020)

Iv. 58 660
Considering Reply to Defence

and Counterclaim Submissions,
exchanging and reviewing
LMAA questionnaires,
Correspondence on directions,
amendments to submissions
and procedural order (3 August
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2020 to and including 22
February 2021)

V.

Working on Disclosure Request
and serving documents (23
February 2021 to and including
6 April 2021)

14 665

VL

Working on Witness Statements
(including Supplemental
Witness Statements) (7 April
2021 to and including 30 June
2021)

30 345

VIL

Preparation for Hearing (3 July
2021 to and including 25 July
2021)

75 000

VIIL
Hearing (26 July 2021 to and
including 30 July 2021)

14 000

IX.

Work carried out after Hearing
in relation to Partial Final
Award dated 15 November
2021 (31 July 2021 to and
including 21 March 2022)

4340

TOTAL

254 865
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BDISBURSEMENT COSTS

NOK GBP
Claimants share of cost for N/A 35,694.50
hearing room (50/50) and
costs to Arbitrator
Claimants share of costs for N/A 4,841.28
IT-services (EPIQ) (50/50)
TOTAL DISBURSEMENT N/A 40 535,78
COSTS
TOTAL COSTS NOK 1243 375 GBP 295 400,78

The total costs LMG has incurred in the matter between LMG and Brodogradevna
Industrija Split dioni¢ko drustvo ("Brodosplit") in relation to the Partial Final Award
dated 15 November 2021 is NOK 1 243 375 and GBP 295 400,78.

Fokk

Bergen, 22 Mar(). 2022
]

uv—-—-./-"HJ
Knu{ Emil ]ohar'fnesen Lie
Advokatfirmaet Simonsen Vogt Wiig AS
Lawyer
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BETWEEN:

LMG MARIN AS
Claimant
-and -
BRODOGRADEVNA INDUSTRIJA SPLIT dioni¢ko drustvo
Respondent

SUPPLEMENTAL SCHEDULE OF COSTS FOR LMG MARIN AS

On behalf of LMG Marin AS ("LMG") it is hereby confirmed that the following
supplemental costs and expenses has incurred for LMG in the matter between LMG and
Brodogradevna Industrija Split dionitko drudtvo ("Brodosplit”) in relation the
application for an award on costs.

In relation to the legal fees for Advokatfirmaet Simonsen Vogt Wiig AS, the fee earners
have been Knut Emil Johannesen Lie ("KJL"), a Senior Associate with an hourly rate of

NOK 2 600.

Overview of costs and expenses as basis for the claim:

A LEGAL FEES
FEE EARNER HOURS SUM (NOK)
ADVOKATFIRMAET
SIMONSEN VOGT WIIG AS
I KJL 4 10 400

Work related to the application
for an award on costs, including
review of the application,
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procedural chronology,
preparing bundle and exhibits,
including correspondence with
Malcolm Jarvis and LMG and
serving of application

TOTAL (excl. VAT) 4 10 400
TOTAL (incl. VAT) 13 000

COUNSEL'S FEES SUM (GBP)
i MALCOLM JARVIS

TWENTY ESSEX

L
Work related to the drafting of
the application for an award on
costs, including correspondence
with SVW and LMG.

3045

TOTAL COSTS NOK 13 000 GBP 3 045

The total costs LMG has incurred in the matter between LMG and Brodogradevna
Industrija Split dioni¢ko drustvo ("Brodosplit") in relation to the Partial Final Award
dated 15 November 2021 is NOK 1 243 375 and GBP 295 400,78 as set out in the
Schedule for Costs for LMG Marin AS dated 22 March 2022 jn addition to NOK 13 000 and
GBP 3 045 in total NOK 1 256 375_and GBP 298 445,78.

KAk

Bergen, 19 April 2022
/‘V

Knd{ Emil ]ohaHnesen Lie
Advokatfirmaet Simonsen Vogt Wiig AS
Lawyer
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Ovaj se prijevod sastoji od
18 stranica.
Br. ov.: 170a/2022

Datum: 10.6.2022.

Ovjereni prijevod

s engleskog jezika




§ OBZIROM NA ZAKON O ARBITRAZI I1Z 1996. 1 U.
PREDMETU ARBITRAZE

IZMEDU:

LMG MARIN AS
Tuzitelj
i
BRODOGRADEVNA INDUSTRIJA SPLIT dioni¢ko drustvo
Tuzenik
TUZITELJEV ZAHTJEV ZA ODLUKU O TROSKOVIMA
1. Tuzitelj (,LMG*) ovime podnosi zahtjev za odluku o trodkovima arbitraZe u skladu s ¢lancima 61. i

63. Zakona o arbitrazi iz 1996. (,,Zakon*). Numerirani skup dokumenata priloZen je ovom zahtjevu, a

u nastavku navedena upuéivanja na brojeve stranica odnose se na stranice u tom skupu.

2. Odlukom suda od 15. studenoga 2021. pridrzana je nadleZnost za rjelavanje pitanja troskova kako
slijedi (u stavku 168.):

,MOIJA je odluka kona¢na za sva pitanja koja su ovdje odredena, ali ovime zadrzavam za
sebe nadleZnost za rjeSavanje svih ostalih sporova iz Ugovora, ukljuujuci raspodjelu i
iznos trodkova arbitraZe strana.”

0yl ia da d 1l Skovi bitraz Zal

3. Clanci 61. i 63. Zakona u relevantnom dijelu predvidaju sljedece:

61.— Odluka o tro$kovima.

Stranica 1. od 10




(1) Sud moZe donijeti odluku o raspodjeli troskova arbitrae izmedu strana i na temelju
njihovog eventualnog dogovora.

(2) Osim ako se strane druk¢ije dogovore, sud dosuduje troskove prema opcem natelu da
tro¥kovi trebaju uslijediti nakon dogadaja, osim u okolnostima kad se sudu &ini da to nije
prikladno u odnosu na cjelokupne troskove ili njihov dio.

63.— Troskovi arbitraZe &iju je naknadu moguce zatraZiti.

(1) Strane se mogu dogovoriti za koje troskove arbitraZe je moguée zatraZiti naknadu.
(2) Ako iliumjeriu kojoj takav sporazum ne postoji primjenjuju se odredbe navedene u
nastavku.

(3) Na osnovi koju smatra prikladnom sud moZe odlukom odrediti troskove arbitraZe
&iju je naknadu mogucée zatraZiti. Ako to u&ini, mora navesti—

(a) osnovu na kojoj je djelovao i

(b) stavke troskova Eiju je naknadu moguée zatraZiti, kao i iznos koji se odnosi na
svaku od njih.

(5) Osim ako sud odredi drukgije,

(a) troskovi &iju je naknadu moguce zatraZiti odreduju se na temelju toga da je
dopusten razuman iznos za sve opravdano nastale trodkove i

(b) svaka dvojba o tome jesu li troskovi opravdano nastali ili jesu li bili u
razumnom iznosu rjedava se u korist uplatitelja.

Okolnosti zahti

4. Nakon objave Memoranduma s ispravcima suda od 10. sijeénja 2022., strane su s€ dopisivale o

tro¥kovima kako slijedi:

(a)

Dana 16. veljate 2022. odvijetnici TuzZitelja (,SVW*) poslali su poruku e-poste odvjetnicima
Tuzenika (,Tatham®) zahtijevajuéi da tuzenik (,,Brodosplit) isplati druStvu LMG iznose
koje je sud naredio drustvu Brodosplit da ,bez odlaganja“ isplati tom drustvu ! odnosno
6.694.653,93 NOK uvecanih kamate u iznosu od 1.011.725,23 NOK (na dan 14. veljaCe
2022.) (stranice 3. — 5.). Brodosplit nije ,,bez odlaganja* isplatio taj iznos drustvu LMG te mu

ga uopce nije isplatio. SVW u toj poruci e-pote dalje navodi (stranice 4. - 5.):

,Jedini preostali protuzahtjev drustva Brodosplit navodni je protuzahtjev za
naknadu dtete od 264.700 eura za tro§kove

1 stavak 167. to¢ka E, kako je ispravljeno u stavku 3. Memoranduma s ispravcima.

Stranica 2. od 10



drustva Brodosplit u obavljanju poslova za koje ono tvrdi da ih je trebalo obaviti
drutvo LMG u razdoblju prije 24. svibnja 2019. (stavci 41. i 43.3. Izmijenjenih
podnesaka u okviru obrane i protuzahtjeva).

Tra%imo od drustva Brodosplit da potvrdi podnosi li se taj protuzahtjev s obzirom
na rezultat Odluke. Ako se podnosi, navedite predloZene upute drustva Brodosplit
za odluku o tom protuzahtjevu. Ako se ne javite do 2. ofujka 2022.. LMG ¢e
pretpostaviti da druitvo Brodosplit ne namijerava podnijeti protuzahtjev, pa su
prava druitva LMG u potpunosti pridrZana u tom sluéaju.

Naposlijetku, drutvo LMG ima pravo na naknadu svojih dosada¥njih troSkova
arbitra¥e. Nakon ¥to dobijemo gore zatraZeno pojasnjenje u vezi s preostalim
protuahtjevom, traZit ¢emo dogovor s druitvom Brodosplit u vezi s odlukom o
trodkovima (ukljudujuéi njihov iznos), a u suprotnom ée drudtvo LMG traZiti
odluku suda u vezi s tro¥kovima u skladu sa stavkom 168. Odluke . Radi
potpunosti i informacija ukupni troSkovi drutva LMG u arbitraZi do 14. veljaZe
2022. iznose 4.453.935,00 NOK..“

(Istaknuo autor)

(b) Dana 2. oZujka 2022. odvjetnitko drudtvo Tatham odgovorilo je kako slijedi (stranica 3):

,Moj klijent sada je u potpunosti razmotrio vasu poruku e-poite od 16. veljate.
Moram naglasiti kako Brodosplit neée povuéi svoj protuzahtjev, posebno s
obzirom na razmjere pretrpljenih gubitaka, a trenutno pripremaju potpuni popis
gubitaka. Medutim, u nastojanju da se ovaj spor privede kraju, predlaZu da se
zastupnici vaSeg klijenta sastanu s druStvom Brodosplit u brodogradili§tu kako bi
obavili razgovor bez pravnih uéinaka i istraZili moguca rjeSenja.”

(c) Odvijetnitko drudtvo SVW odgovorilo je 22. oZujka 2022., istituéi kako poruka e-poite
odvjetni¢kog drustva Tatham nije odgovorila ili potvrdila je li plaéen iznos od 7.706.379,16
NOK za koji je drudtvu Brodosplit naloZeno da ga plati drudtvu LMG (na dan 14. veljate
2022.), a dalje navodi (stranice 1 —2):

_Tvrdite kako ée Brodosplit podnijeti svoj protuzahtjev i kako ,trenutno
pripremaju potpuni popis gubitaka®. Jasno je kako je rije® o taktici odgadanja
vadeg klijenta. Kao §to smo istaknuli u svojoj poruci e-poste od 16. veljade (3to vi
ne osporavate), jedini preostali protuzahtjev drustva Brodosplit jest onaj radi
naknade tete od 264.700 eura za troskove za koje se tvrdi da ih je Brodosplit
imao u obavljanju radova za koje to drutvo tvrdi da ih je trebalo obaviti drudtvo
LMG tijekom razdoblja prije 24. svibnja 2019. (stavci 41. i 43.3. Izmijenjenih
podnesaka u okviru obrane i protuzahtjeva). Brodosplit je taj protuzahtjev vet
izmijenio s pomoéu izmijenjenih pojedinosti navedenih u novom Popisu 4. uz
Izmijenjenih podnesaka u okviru obrane i protuzahtjeva
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koji su dostavljeni u velja¢i 2021., u skladu s odobrenjem danim u stavku 1.
Izmijenjenog zakljutka o postupovnim pitanjima br. 1. Stovise, LMG je 19.
veljate 2021. urutio posljedi¢ne izmjene tih izmjena i dopuna u svojem
Izmijenjenom odgovoru i otitovanju o protuzahtjevu (kao i u Dodatku A tom
dokumentu) urutenim u skladu sa stavkom 4. Izmijenjenog zakljulka o
postupovnim pitanjima br. 1. S obzirom na to da je preostali protuzahtjev drustva
Brodosplit tek nedavno izmijenjena, nema opravdanja za dodatne izmjene.

U svakom slutaju, vasa poruka e-podte ne predlaZe upute za odluku o gore
navedenom protuzahtjevu. Proglo je vise od 4 mijeseca od objave Odluke. Bududi
da niste predloZili upute do 2. ofujka 2022. kako je zatraZeno u mojoj poruci e-
podte od 16. veljace. sada pretpostavljamo kako Brodosplit ne namjerava

thodno naznagen. U tim okolnostima

podnijeti preostali protuzahtjev koja je pre

drustvo LMG ima pravo na naknadu svojih dosada3njih tro¥kova arbitraZe. Kao

Sto je najavljeno u naso ruci e-poste od 16. veljate, prilaZemo is tro§kova
arbitraZe drutva LMG u ukupnom iznosu od 1.243.375 NOK i 295.400,78 GBP.
Zatijevamo da potvrdite kako je drudtvo Brodosplit suglasno s placanjem

trodkova drudtva LMG. Ako ne podaljete odgovor do 31. orujka 2022., traZit
¢emo od suda odluku o trodkovima u skladu sa stavkom 168. Odluke.

Naposljetku, vas prijedlog da zastupnici drustva LMG otputuju u Hrvatsku kako
bi obavili ,,yazgovor bez pravnih ucinaka i istrazili moguéa rjesenja* odbija se do
! isplate ve¢ dosudenih gore navedenih iznosa koji se duguju druStvu LMG.*

(Istaknuo autor)

(d) Dana 23. oZujka 2022. odvjetni¢ko drustvo Tatham odgovorilo je navodeci sljedece (stranica

1): ,,Potvrdujem kako sam proslijedio vasu poruku e-poste svom klijentu i cekam upute.*

3. Odvjetnitko drustvo Tatham (ili Brodosplit) vide nidta nisu poslali do 31. o%ujka, a ni uopée.

Podnesci

Raspodjela troskova

6. LMG ima pravo na odluku na temelju koje bi Brodosplit platio trotkove arbitraZe drustva LMG

slijede¢i opce nacelo da tro3kovi slijede dogadaj (¢lanak 61. stavak 2. Zakona). Ne postoje okolnosti

koje bi taj op€i pristup u ovom slu¢aju ¢inile neprikladnim. Upravo suprotno:

(a) Zahtjev drustva LMG za isplatu iznosa dospjelih za zavrietak kljuénih etapa 4. i 5. u cijelosti
je prihvacen (stavak 167. to¢ka A Odluke).
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(b)

(©)

(d)

(e)

(H

Zahtjev drustva LMG za isplatu dodatnih tro¥kova za radove obavljene u skladu sa Spornim
nalozima za drugu vrstu radova prihvaéen je uz sniZenje traZenog iznosa druitva LMG od
samo 5 % ,.za eventualno sniZenje cijene pregovorima ili kako je to procijenio Vjestak* (stavak
127. i stavak 167. tocka B Odluke?).

Zahtjev druitva LMG kako je imalo pravo raskinuti Ugovor 24. svibnja 2019. uslijed bitne
povrede Ugovora koju je po¢inilo drudtvo Brodosplit prihvacen je u cijelosti (stavak 167.
totka C Odluke).

Zahtjev druitva LMG za naknadu Stete uzrokovane bitnim povredama drustva Brodosplit
prihvaéen je (sa smanjenjem traZenog iznosa druitva LMG od samo 5 %) ,.ako bi se uracunala
potreba za daljnjim ulaznim informacijama u odnosu na navodne nedostatke* (stavci

155. 1 156. 3 i stavak 167. totka D Odluke?).

Protuzahtjev druitva Brodosplit za isplatu ugovome kazne na temelju ¢lanka 9.1.2. zbog
zakasnjele dostave projektnih nacrta i dokumentacije odbijena je (stavak 167. to¢ka F
).

Zahtjev druitva LMG za utvrdenje &injeni¢nog stanja u vezi s licencijom za uporabu
projektnih nacrta dostavljenih drustvu Brodosplit u potpunosti je prihvacen (stavak 167. tocka
G Odluke).

Svi protuzahtjevi drustva Brodosplit bili su neuspjesni (vidjeti gore navedeni stavak 6. to¢ku e) ili

bespredmetni s obzirom na nalaz da je druitvo LMG imalo pravo raskinuti Ugovor 24. svibnja 2019.

(vidjeti gore navedeni stavak 6. to¢ku c).’ Jedini protuzahtjev koja se odnosi na razdoblje_prije 24.

svibnja 2019. navodni je protuzahtjev drustva Brodosplit za naknadu 3tete od 264.700 eura za troSkove

za koje Brodosplit tvrdi da ih je imao u obavljanju radova za koje tvrdi da ih je trebalo obaviti drustvo
LMG.® Iako je odvjetnitko drustvo Tatham 2. oZujka 2022. navelo kako Brodosplit ,,frenutno priprema

potpuni popis gubitaka” (vidjeti gore navedeni stavak 4. to¢ku b), jasno je kako je rije¢ o taktici

odgadanja iz razloga koje je odvjetni¢ko drudtvo SVW navelo u svojoj poruci od 22. oZujka

Kao §to je ispravljeno u stavku 2. Memoranduma s ispravcima suda

Kao §to je ispravljeno u stavku 1. Memoranduma s ispravcima suda

Kao §to je ispravljeno u stavku 3. Memoranduma s ispravcima suda

odnosno protuzahtjeva drustva Brodosplit: (a) kako je Brodosplit preplatio 5.027.763,77 NOK drustvu
LMG i (b) za naknadu Stete od 557.800 eura uslijed toga Sto je LMG raskinuo Ugovor 24. svibnja
2019. (Izmijenjena obrana i protuzahtjev [A/2/39] stavci 43.1 143 .4,

Izmijenjena obrana i protuzahtjev, stavci 41 143.3.
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2022. (vidjeti gore navedeni stavak 4. tocku c). To dodatno naglaSava ginjenica da je 23. orujka 2022.
odvjetni¢ko drustvo Tatham navelo kako ,.ceka upute’ drustva Brodosplit (vidjeti gore navedeni stavak
4. totku d). Nadalje, odvjetnitko drustvo SVW zatrazilo je 16. veljage 2022. da Brodosplit predloZi
upute za odluku o tom protuzahtjevu do 2. ofujka 2022., a ako to ne udini, LMG ¢e pretpostaviti da
Brodosplit ne namjerava podnijeti protuzahtjev. Brodosplit nije naveo predloZene upute do 2. ozujka
2022., a nije ih ni uopée naveo. Buduti da je prodlo 5 mjeseci od objave Odluke 15. studenoga 2021.,
otito je kako Brodosplit nema namjeru podnijeti taj protuzahtjev i njegov propust da to udini ne bi

trebao sprijediti ili odgoditi podluku o troskovima u korist drutva LMG.

Ishod za drustvo LMG bio je uspjeian po svim totkama, a tro¥kovi bi trebali uslijediti nakon dogadaja.

I[znos troSkova

1oty PP Ao =

10.

Popis troskova drustva LMG (koji je bio priloZen poruci e-poste odvjetnitkog drustva SVW od 22.
ozujka 2022.) nalazi se na stranicama 6. — 11. Ukupni trodkovi drutva LMG (a koji se ovime
zahtijevaju) iznose 1.243.375 NOK i 295.400,78 GBP. Osim toga, LMG zahtijeva naknadu tro¥kova
sada¥njeg zahtjeva (&iju je naknadu moguée zatraZiti prema ¢lanku 59. stavku 2. Zakona'), a dopunski

popis troskova drudtva LMG koji se na to odnosi nalazi se na stranicama 12.-13.

Brodosplit nije osporio troSkove drustva LMG niti ukazao kako su oni (ili bilo koji njihov dio)
neopravdano nastali ili su u neopravdano visokom iznosu (¢lanak 63. stavak 5. Zakona). U svakom

slugaju, drustvo LMG istie sljedece u vezi s opravdano$éu trodkova koje je imalo:

(a) Kronoloki redoslijed postupka nalazi se na stranicama 14. — 15. Kako je tamo navedeno,
Podnesci u okviru zahtjeva drustva LMG urudeni su 24. veljage 2020. TraZeni iznos drustva
LMG bio je (i jest) relativno skroman, a potraZivanja (koja se zapravo odnose na placanja
dospjela prema Ugovoru) su bila relativno jasna Medutim, zbog odugovladenja drudtva
Brodosplit u postupku (o femu moZete protitati vise u nastavku) i njegova ponadanja u okviru

kojeg iznosi velik broj obmanjujucih protuzahtjeva namijenjenih samo odgadanju novtane

N

7

Clanak 59. predvida da upucivanja na _troskove arbitraZe” ukljuéuju ,troskove nastale ili povezane s
bilo kojim postupcima za odredivanje iznosa troskova arbitraze ciju je naknadu mogude zatraZiti”.
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(b)

(©)

(d)

naknade u korist druftva LMG, tom su druitvu bile potrebne dvije godine da svi njegovi
zahtjevi budu prihvadeni i da ishodi od suda nov&anu naknadu u svoju korist (koju Brodosplit

103 nije zadovoljio). LMG je zbog toga morao snositi znatajne trodkove tijekom dvogodidnjeg

razdoblja.

Strane su razmijenile upitnike udruZenja LMAA 7. rujna 2020. Istog dana Brodosplit je bez
prethodnog upozorenja uru¢io nacrt Izmijenjenih podnesaka u okviru obrane i protuzahtjeva,
kao i novi nacrt Popisa 4 uz njih. Tijekom sljedeca 3 mjeseca do3lo je do daljnjih odgoda (i
velike koli¢ine prepiske izmedu strana) jer Brodosplit nije uspio rijesiti nedostatke u svom
nacrtu izmjena, §to je dovelo do zahtjeva drudtva LMG upuéenog sudu 30. studenoga 2020. za
izdavanje naloga kojim se druStvu Brodosplit nalaZe da rijesi nedostatke prepoznate u svojem
nacrtu izmijenjene obrane do 4. prosinca 2020. (stranice 19 — 20). Sud je 2. prosinca 2020.
naloZio drustvu Brodosplit da do 6. prosinca 2020. uru¢i nacrt Izmijenjenih podnesaka u
okviru obrane i protuzahtjeva, kao i revidirani Popis 4 (stranica 17). Tim nalogom sud je
takoder naloZio kako se ,troskovi zahtjeva trebaju smatrati troskovima arbitraze® (stranica

17). Troskovi koje LMG sada potrazuje ukljuduju te troskove, koji su bili nuZni i opravdano su
nastali.

U prosincu 2020. i sije¢nju 2021. strane su sudjelovale u prepisci o postupovnim nalozima, ali
nisu uspjele posti¢i dogovor. LMG je 14. sije¢nja 2021. podnio daljnji zahtjev sudu za
postupovne upute (vidjeti stranice 23. — 30). Nakon dostave podnesaka sudu (vidjeti stranice
31 - 41) sud je prihvatio predloZene smjernice drustva LMG (i odbio prijedloge druitva
Brodosplit da se rasprava o svim zahtjevima i protuzahtjevima ne odrZi prije sije¢nja 2022. i
da rasprava ograniena na pitanja iz faze I ne moZe biti spremna za raspravu u srpnju 2021.).
Zakljutak o postupovnim pitanjima br. | suda nalazi se na stranicama 42. — 45. U stavku 11.
tog naloga sud je odredio ,predmetne troskove* (stranica 45). Trodkovi koje LMG sada
potraZuje ukljuuju te tro¥kove, koji su opravdano nastali.

Zaklju¢kom o postupovnim pitanjima br. 1 takoder je naloZeno (u stavku 2.) da Brodosplit
plati tro$kove nastale zbog izmjena svojih podnesaka u okviru obrane i protuzahtjeva. LMG je

19. veljate 2021. uru¢io Izmijenjeni odgovor i obranu na Podneske u okviru protuzahtjeva kao

posljedicu izmjena
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odgovora na obranu i protuzahtjev drustva Brodosplit, ukljuéujuci Dodatak A na 59 stranica
(A/3/78-136). Troskovi koje LMG sada potraZuje ukljuduju ove znaajne trodkove.

Otkrivanje se odvijalo prema .Redfernovom rasporedu” (prema stavku 5. Zakljutka o
postupovnim pitanjima br. 1). Brodosplit je osporio neke od zahtjeva drustva LMG za
podnoSenje dokumenata, a LMG je 8. travnja 2021. podnio zahtjev sudu za izdavanje naloga
da Brodosplit otkrije sporne dokumente u Redfernovom rasporedu drustva LMG (stranica 46).
Nakon razmjene pisanih podnesaka (stranice 48. — 60.) sud je 16. travnja 2021. naloZio drudtvu
Brodosplit da otkrije dokumente koji se zahtijevaju (u preformuliranim uvjetima) (stranica
61.). U nalogu suda za otkrivanje predvideno je da se troskovi zahtjeva [drustva LMG za
otkrivanje informacija] trabjau smatrati troSkovima arbitraze* (stranica 61). Troskovi koje

LMG potraZuje ukljuuju te troskove, koji su opravdano nastali.

LMG je urutio izjave (i dopunske izjave) dvojice svjedoka (g Weira i g. Andersena). S
obzirom na to da je Brodosplit doveo u pitanje sve ginjeni¢ne elemente i uzrokovao drudtvu
LMG znaajan trodak u pogledu dokazivanja (izmedu ostalog) (a) konkretnih radova koje je
LMG morao obaviti prema spornim Nalozima za dodatnu vrstu radova, (b) troSka tih radova
koji nadilazi trosak koji bi nastao za dovrietak izvorne specifikacije i (¢) trotkove koje bi
druitvo LMG imalo za dovrietak klju¢ne etape 6. da Ugovor nije raskinut 24. svibnja 2019.
(sve to zahtijevalo je podrobne ¢injeni¢ne dokaze, a ponekad dokaze u hipotetskom smislu s
obzirom na velik obujam projektne dokumentacije nekoliko godina nakon dogadaja), iskazi
svjedoka koje je LMG uruéio bili su podulji (do 80 stranica), podrobni i pazljivo sastavljeni. S
obzirom na vrijeme koje je LMG utro§io i vrijeme potroSeno za njegov racun, sud je u
potpunosti prihvatio iskaz g. Weira (stavak 156. Odluke) i dao primjedbu kako ,,smatra iskaz
g Weira uvjerljivim* (stavak 126. Odluke). Isto tako, iskaz g. Andersena prihvaéen je po svim
totkama (vidjeti npr. stavak 97. Odluke). S obzirom na velik broj toaka koje je Brodosplit
doveo u pitanje, bilo je opravdano i nuZno da LMG snosi znadajne pravne troskove u pogledu
pripreme, pregleda i komentiranja podrobnih ¢injeni¢nih dokaza potrebnih kako bi sud donio
¢injeni¢ne zakljucke u korist drustva LMG, 3to se 1 dogodilo.
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(g) Petodnevna rasprava odrana je od 26. do 30. srpnja 2021. Na toj je raspravi Brodosplit zauzeo
sva moguéa (i nemoguéa) pravna stajalista, a dru§tvo LMG snosilo je znacajne troSkove jer se
njima bavilo (s obzirom na to da je moralo). Sud je odbacio pravne argumente drustva
Brodosplit. Na primjer, sud je odbacio argument druStva Brodosplit kako ne duguje
nepodmirena pla¢anja za kljutne etape uz sljedecu primjedbu: ,smatram da su argumenti
drustva Brodosplit iznimno nepriviacni s komercijalnog stajalista, te, 5to je jo§ vainije u ovom
kontekstu, smatram da su pravno manjkavi kada se primjenjuje na cinjenice* (stavak 96.
Odluke). Sto se ti¢e bitne povrede Ugovora, sud isti¢e kako ,,su propusti drustva Brodosplit u
pogledu plaéanja bili ne samo za svaku osudu s poslovnog aspekta, nego su predstavijali i
bitnu povredu, odnosno ocekivanu bitnu povredu Ugovora” (stavak 139. Odluke). Cinjenice
koje je Brodosplit doveo u pitanje (i koje je LMG trebao dokazati) zahtijevale su znaZajan rad
na pripremi i unakrsnom ispitivanju svjedoka drutva Brodosplit (g. Vukitevica, g. Kurtovica i
g. Soi¢a) o obimnoj istodobnoj prepisci i sastancima za raspravu o nepodmirenim iznosima
dugovanja i radovima koje je obavio LMG kako bi dovriio sporne Naloge za dodatnu vrstu
radova i kljuénu etapu 6. TraZeni iznosi prema pojedina¢nim Nalozima za dodatnu vrstu
radova bili su skromni,® ali u okolnostima u kojima ih je Brodosplit uskratio, LMG nije imao
drugog izbora nego snositi zna¢ajne troSkove u pogledu dokazivanja svog prava na troSkove
koje potrazuje (za koje je sud sada utvrdio kako se duguju drustvu LMG). Troskovi druStva

LMG nastali su opravdano zbog nerazumnog postupanja druitva Brodosplit (koje i dalje traje).

Tijekom cijelog predmetnog razdoblja, Brodosplit se upustio u rat iscrpljivanja, a kao posljedicu toga
LMG snosi znatajne tro§kove za povrat relativno skromnih iznosa koji mu se duguju jer se Brodosplit
nada kako ¢e to frustrirati i iscrpiti LMG tako da odustane od svojih potraZivanja. Ta se strategija nije
pokazala uspje¥nom, a LMG je uspio u svojoj namjeri. U tim okolnostima, bilo je opravdano da LMG
snosi znatne trodkove koje je imao kako bi dobio odluku u svoju korist. LMG nije imao drugog izbora.
Trodkovi drudtva LMG bili su opravdani kako bi se savladale

Na primjer, vezano za Nalog za dodatnu vrstu radova br. 2 (koji se odnosi na zamjenu propelera s 4
lopatice propelerima s 5 lopatica) Brodosplit je zanijekao kako duguje 45.000 NOK (3to odgovara
iznosu manjem od 5.000 eura) dru$tvu LMG (ili da je uopée napravljena dodatna vrsta radova).
Dokazivanje suprotnog zahtijevalo je podrobne dokaze, unakrsno ispitivanje, podneske i nalaze suda:
vidjeti stavke 110. — 113. Odluke. LMG nije imao drugog izbora nego snositi ove znacajne troSkove
kako bi povratio relativno skroman iznos. Nalog za dodatnu vrstu radova br. 2 bio je samo jedan od
devet spornih Naloga za dodatnu vrstu radova.
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nesrazmjerne i ciniéne prepreke koje mu je Brodosplit

zahtjeva.

12: U skladu s tim, sud se poziva da druStvu LMG dodijeli

troskova iz gore navedenog stavka 9.

Urugilo odvjetnitko drustvo Advokatfirmaet Simonsen Vogt Wiig AS, Po

Norveska, dana 19. travnja 2022.

Stranica 10.

postavljao prije, za vrijeme i nakon ovog

trotkove arbitraZe u iznosu iz dvaju popisa

MALCOLM JARVIS

stboks 1213 Sentrum, 5811 Bergen,

od 10




S OBZIROM NA ZAKON 0 ARBITRAZI IZ 1996.1U
PREDMETU ARBITRAZE

IZMEDU:

LMG MARIN AS

BRODOGRADEVNA INDUSTRIJA SPLIT dionicko drustvo

POPIS TROSKOVA ZA DRUSTVO LMG MARIN AS’

U ime drustva LMG Marin AS (,LMG") ovime se potvrduje kako je LMG pretrpio dolje navedene troskove i
izdatke u predmetu izmedu drustva LMG i dionitkog druitva Brodogradevna Industrija Split
(,Brodosplit*) u vezi s Djelomi¢nom konaénom odlukom od 15. studenoga 2021.

U pogledu troskova pravnog zastupanja odvjetnitkog drudtva Advokatfirmaet Simonsen Vogt Wiig AS,
odvjetnici koji su zaradili naknadu su:

Ime i prezime Funkcija Satnica
Kristoffer Larsen Rognvik (,KLR") Partner 3.800!
Knut Emil Johannesen Lie (,KJL") Visi suradnik 2.600
Johanne Sofie Sletsjge (,JSS") Suradnica 1.6002

Pregled troskova i izdataka rasporeden je na razli¢ite faze predmeta i razdoblja.

Pregled troskova i izdataka kao temelj zahtjeva:

! Iznos je 1, sije¢nja 2021 prilagoden na 4.050 NOK
2 Iznos je 1. sije¢nja 2021 prilagoden na 1.800 NOK
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ODVJETNIK KOJI JE ZARADIO NAKNADU

ADVOKATFIRMAET
SIMONSEN VOGT WIIG AS

L KLR
Rad na tuzbenom podnesku,
uklju¢ujuéi pripremni rad,

kao 3to je obavijest o zahtjevu za
arbitrazu (od 19. rujna 2019. JSS
do 24. veljae 2020., ukljucujui

taj datum)

SATI

21,50

8,00

IZNOS (u NOK)

81.700

12.800

I KLR
Rad i prepiska u vezis
uruc¢enjem odgovora na

tuzbu

(od 25. veljace 2020. do

7. travnja 2020., ukljucujuci taj
datum)

JSS

3,25

225

12.350

3.600

I11. KLR
Razmatranje podnesaka u

okviru obrane i protuzahtjeva,
uklju¢ujuéi prepisku u vezi s

tim (od 8. travnja 2020. do JSS
8. svibnja 2020., ukljucujuci taj

datum)

4,00

10,00

15.200

16.000

V. KLR
Rad na odgovoru i ofitovanju u

okviru obrane i protuzahtjeva,
isklju¢ujuéi i prepisku u vezis

tim (od 9. svibnja 2020. do JSS
2. lipnja 2020, ukljuéujuci taj

datum) *

6,00

13,75

22800

22000

V. ’ KLR

Ostali poslovi u vezis
pregledom dokumenata i

2,25

8.550

Stranica 7.



upitnika (ed 3. lipnja 2020. do ]SS
2. kolovoza 2020., ukljucujuéi taj
datum)

3,00

4.800

VI KLR
Razmatranje otitovanja o

podnescima u okviru obrane i

protuzahtjeva,

razmjena i pregled

upitnika udruZenja LMAA, JSS
prepiska o uputama i

izmjene podnesaka i zaklju¢ka o

postupovnim pitanjima (od 3.

kolovoza 2020. do 22.

veljade 2021., ukljucujuéi taj datum) KJL

9,75

39,50

9,25

38.800

67.100

24.050

VIL KJL
Rad na zahtjevu za otkrivanje i

uruéenju dokumenata (od 23. veljace

2021. do 6. travnja 2021., ukljucujuci

taj datum)

33

85.800

VIIL KJL
Rad na izjavama svjedoka (ukljucujuéi
dodatne izjave svjedoka) (od 7. travnja

2021. do 30. lipnja

2021.)

130

338.000

IX. KJL
Priprema za raspravu (od 3. srpnja

2021. do 25. srpnja

2021.)

44,50

115.700

X. KJL
Rasprava (od 26. srpnja 2021. do
30. srpnja 2021., ukljué¢ujuéi taj datum)

33,75

87.750

XIL KJL
Poslovi obavljeni nakon rasprave u

vezi s Djelomi¢nom konaénom

odlukom od 15. studenoga 2021. (od

31. srpnja 2021. do

21. ozujka 2022., ukljucujuci taj datum)

14,50

37.700

Stranica 8.



UKUPNO (bez PDV-a) 388,25

994.700

~UKUPNO (s PDV-om)

1.243.375

NAKNADA ZA
PRAVNOG
ZASTUPNIKA:
MALCOLM JARVIS
TWENTY ESSEX

I

Rad na tuzbenom podnesku,
ukljugujugi pripremni rad, kao §to je
obavijest o zahtjevu za arbitrazu (od
19. rujna 2019. do 24. veljace 2020,
ukljucujuéi taj datum)

IZNOS (u GBP)

22.645

It

1L

Razmatranje podnesaka u okviru
obrane i protuzahtjeva, ukljudujuci
prepisku u vezi s tim (od 8. travnja
2020. do 8. svibnja 2020., ukljucujuci
taj datum)

4.200

1L

Rad na odgovoru i o¢itovanju o
podnescima u okviru protuzahtjeva,
ukljucujuéi prepisku u vezi s tim (od
9. svibnja 2020. do 2. lipnja 2020,
ukljucujuéi taj datum)

31.010

Iv.

Razmatranje ogitovanja o
podnescima u okviru obrane i
protuzahtjeva, razmjena i pregled
upitnika udruzenja LMAA, prepiska o
uputama i izmjenama podnesaka i
zakljucka o postupovnim pitanjima
(od 3. kolovoza .

58.660

Stranica 9.



0

2020.do 22.
veljace 2021, ukljuéujuci taj datum)

V.

Rad na zahtjevu za otkrivanje i
uruéenju dokumenata (od 23. veljace
2021. do 6. travnja 2021, ukljuéujuci
taj datum)

VI.

Rad na izjavama svjedoka (ukljucujuéi
dodatne izjave svjedoka) (od 7. travnja
2021. do 30. lipnja

2021.)

14.665

30.345

VIL

Priprema za raspravu (od 3. srpnja
2021. do 25. srpnja
2021.)

75.000

14.000

VIIL

Rasprava (od 26. srpnja 2021.do
30. srpnja 2021, ukljucujudi taj datum)

IX.

Poslovi obavljeni nakon rasprave u
vezi s Djelomiénom konacnom
odlukom od 15. studenoga 2021. (od
31. srpnja 2021. do

21. ozujka 2022., ukljucujudi taj datum)

UKUPNO

4.340

Stranica 10.



)

B_TROSKOVIIZDATAKA

NOK GBP
Udio tuzitelja u troskovima N/P 35.694,50
vezanim za raspravnu sobu
(50/50) i arbitra
Udio tuzitelja u troskovima N/P 4.841,28
vezanim za IT usluge (EPIQ)
(50/50)
UKUPNI TROSKOVI N/P 40 535,78
IZDATAKA
UKUPNI TROSKOVI 1.243.375 NOK 295.400,78 GBP

metu izmedu tog drustva i dioni¢kog drustva Brodogradevna

Ukupni trogkovi drustva LMG u pred
Djelomiénom konacnom odlukom od 15. studenog 2021. iznose

Industrija Split (,Brodosplit”) u vezi s
1.243.375 NOKi295.400,78 GBP.

Bergen, 22. ozujka 2022.
/potpis necitljiv/

Knut Emil Johannesen Lie
Advokatfirmaet Simonsen Vogt Wiig AS
odvjetnik

Stranica 11.



S OBZIROM NA ZAKON_Q ARBITRAZI 1Z 1996.
LU PREDMETU ARBITRAZE

IZMEDU:

LMG MARIN AS

BRODOGRAPEVNA INDUSTRIJA SPLIT dionicko drustvo )
) Tuzenik

DOPUNSKI POPIS TROSKOVA ZA DRUSTVO LMG MARIN AS’

U ime drustva LMG Marin AS (,LMG") ovime se potvrduje kako LMG snosi sljedece dodatne troskove i
izdatke u predmetu izmedu tog drudtva i dionitkog drustva Brodogradevna Industrija Split
(,Brodosplit*) u vezi sa zahtjevom za odluku o trodkovima.

U pogledu troskova pravnog zastupanja odvjetnickog drustva Advokatfirmaet Simonsen Vogt Wiig AS,
odvjetnik koji je zaradio naknadu je Knut Emil Johannesen Lie (,KJL®), visi suradnik sa satnicom od 2.600

NOK.

Pregled troskova i izdataka kao temelj zahtjeva:

A_TROSKOVIPRAVNOG
ZASTUPAN]A

E ODVJETNIK KOJI ZARADUJE NAKNADU SATI
IZNOS (u NOK)

ADVOKATFIRMAET SIMONSEN
VOGT WIIG AS

1 KJL 4 10.400
Rad u vezi sa zahtjevom Za odluku o

troskovima,  ukljudujuéi  pregled

zahtjeva,

Stranica 12.



kronoloski redoslijed postupka,
pripremu skupova dokumenata i
dokaza, ukljutujuéi prepisku s
Malcolmom Jarvisom i drustvom
LMG, kao i urutivanje zahtjeva

UKUPNO (bez PDV-a) 4 10.400
UKUPNO (s PDV-om) 13.000
NAKNADA zA IZNOS (u GBP)
PRAVNOG

ZASTUPNIKA:

MALCOLM JARvIS

TWENTY ESSEX

L 3.045

Rad u vezi sa sastavljanjem zahtjeva

za odluku o troskovima, ukljuéujuéi

prepisku s

odvjetni¢kim drustvom SVW i drustvom LMg,

-UKUPNI TROSKOV] 13.000 NOK 3.045 GBP

Bergen, 19. travnja 2022,
/potpis necitljiv/

Knut Emil Johannesen Lie
Advokatfirmaet Simonsen Vogt Wiig

AS, odvjetnik

Stranica 13.



Ja, Drazen Nemet, stalni sudski tumac za engleski jezik, ponovno imenovan rjesenjem predsjednika Zupanijskog
suda u Zagrebu, broj 4 Su-1623/2021 od 31. prosinca 2021., potvrdujem da gornji prijevod potpuno odgovara

izvorniku sastavijenom na engleskom jeziku.
Br. ovjere: 170a/2022

Datum: 10.6.2022.







APPENDIX 1

BETWEEN:

LMG MARIN AS

-and -

BRODOGRADPEVNA INDUSTRIJA SPLIT dionic¢ko drustvo

2nd SUPPLEMENTAL SCHEDULE OF COSTS FOR LMG MARIN AS

On behalf of LMG Marin AS ("LMG") it is hereby confirmed that the following
supplemental costs and expenses has incurred for LMG in the matter between LMG and
Brodogradevna Industrija Split dioni¢ko drustvo ("Brodosplit”) in relation the

application for an award on costs after 19 April 2022.

In relation to the legal fees for Advokatfirmaet Simonsen Vogt Wiig AS, the fee earners
have been Knut Emil Johannesen Lie ("KJL"), a Senior Associate with an hourly rate of
NOK 2 600.

Overview of costs and expenses as basis for the claim:

A LEGAL FEES
FEE EARNER HOURS SUM (NOK)
ADVOKATFIRMAET
SIMONSEN VOGT WIIG AS
I KJL 2,0 5200

Work related to the
Respondent's Defence to the
Claimant's Application for an



Award on Costs, hereunder
review of letter and exhibits,

discussion with client and work

related to the response to the
Respondent's Defence.

APPENDIX 1

TOTAL (excluding. VAT)

5200

COUNSEL'S FEES
MALCOLM JARVIS
TWENTY ESSEX

L.
Work related to the
Respondent's Defence to the
Claimant's Application for an
Award on Costs, hereunder
review of letter and exhibits,
discussion with LMG and
drafting of response to the
Respondent's Defence.

SUM (GBP)

1645

TOTAL

TOTAL COSTS

NOK 5200

GBP 1 645

1 645

The total costs LMG has incurred in the matter between LMG and Brodogradevna
Industrija Split dionicko druStvo ("Brodosplit") in relation to the Partial Final Award
dated 15 November 2021 is NOK 1 005 100 and GBP 298 445,78 as set out in the
Schedule(s) for Costs for LMG Marin AS dated 22 March 2022 and 19 April 2022
respectively and excluding costs jn addition to NOK 5 200 and GBP 1 645 incurred after

19 April 2022 until today.

In total NOK 1 010 300 and GBP 300 090,78.

%k

Bergen, 20 May|2022

T

7 | il
,fr \vm—/'""i'-;'/

Knut Emil ]ohaﬁrnesen Lie

Advokatfirmaet Simonsen Vogt Wiig AS

Lawyer



Ovaj se prijevod sastoji od
2 stranice.
Br. ov.: 170b/2022

Datum: 10.6.2022.

Ovjereni prijevod

s engleskog jezika

e — _




DODATAK 1.

IZMEDU:
LMG MARIN AS
TuZitelj
o] =
BRODOGRADEVNA INDUSTRIJA SPLIT dioniéko drustvo )
TuZenik

2. DOPUNSKI POPIS TROSKOVA ZA DRUSTVO LMG MARIN AS

U ime drutva LMG Marin AS (,LMG") ovime se potvrduje kako je LMG pretrpio sljede¢e dodatne
trogkove i izdatke u predmetu izmedu tog drutva i dioni¢kog drustva Brodogradevna Industrija
Split (,Brodosplit”) u vezi sa zahtjevom za odluku o trogkovima nastalima nakon 19. travnja

2022

U pogledu trodkova pravnog zastupanja odvjetni¢kog drustva Advokatfirmaet Simonsen Vogt
Wiig AS, odvjetnik koji je zaradio naknadu je Knut Emil Johannesen Lie (,KJL"), vi8i suradnik
sa satnicom od 2.600 norve3kih kruna.

Pregled trodkova i izdataka kao temelj zahtjeva:

A_TROSKOVI PRAVNOG ZASTUPAN]A
ODVJETNIK KOJI SATI IZNOS (u NOK)
JE ZARADIO
NAKNADU
ADVOKATFIRMAET
SIMONSEN VOGT WIIG AS
L ' KJL 2,0 5.200
Rad u vezis
otitovanjem tuZenika na
zahtjev tuzitelja za



Odluka o tro$kovima, pregled
dopisa i dokaza naveden u
nastavku, razgovor s klijentom i
rad u vezi s odgovorom na
otitovanje tuZenika.

DODATAK 1.

UKUPNO (bez PDV-a)

5.200

NAKNADA ZA
PRAVNOG
ZASTUPNIKA:
MALCOLM JARVIS
TWENTY ESSEX

L.

Rad u vezi s ofitovanjem
tuZenika na zahtjev tuZitelja za
odluku o tro$kovima, pregled
dopisa i dokaza naveden u
nastavku, razgovor s dru$tvom
LMG i sastavljanje odgovora na
ofitovanje tuZenika.

IZNOS (u GBP)

1.645

UKUPNO

UKUPNI TROSKOVI

5.200 NOK 1.645 GBP

Ukupni tro$kovi dru$tva LMG u predmetu izmedu tog drudtva i dioni¢kog drustva
Brodogradevna Industrija Split (,Brodosplit“) u vezi s DjelomiZnom kona¢nom odlukom od 15.
studenoga 2021. iznose 1.005.100 NOK | 298.445,78 GBP, kako je navedeno u
popisu/popisima troskova za dru$tvo LMG Marin AS od 22. oZujka 2022. i 19. travnja 2022.,

isklju¢ujuéi troskove uz trokove od 5.200 NOK j1.645 britanskih funti nastale od 19. travnja
2022. do danas.

Ukupno 1.010.300 NOK i 300.090,78 GBP.

sekok

Bergen, 20. svibnja

|

/ !

I

Knd{ Emil Johannesen Lie

Advokatfirmaet Simonsen Vogt Wiig AS

odvjetnik



Ja, Draten Nemet, stalni sudski tumac za engleski jezik, ponovno imenovan rjesenjem predsjednika Zupanijskog
suda u Zagrebu, broj 4 Su-1628/2021 od 31. prosinca 2021., potvrdujem da gornji prijevod potpuno odgovara

izvorniku sastavljenom na engleskom jeziku.

Br. ovjere: 170b/2022

Datum: 10.6.2022. = | |
- Draren Nemet
- = Zagreb
7




Drazen Nemel
:'—1:'1"-1'"




LD

HRVATSKA NARODNA BANKA

Tecajna lista

HRVATSKA NARODNA BANKA
Tedajna lista broj 98, utvrdena na dan 19.5.2022., primjenjuje se od 20.5.2022.

Teéajevi u kunama — kn

Drzav: > v valu Valuta Ig Mica Lupovii za devize Srednji za devize Prodajni za devize

Australija 036 AUD 1 5,000730 5,015777 5,030824
Kanada 124 CAD 1 5,574066 5,590839 5607612
Ceska 203 CZK 1 0,303776 0,304690 0,305604
Danska 208 DKK 1 1,008734 1,011769 1,014804
Madarska 348 HUF 100 1,942348 1,948193 1,954038
Japan 392 JPY 100 5602355 5619213 5,636071
Norveska 578 NOK 1 0,726229 0,728414 0,730599
Svedska 752 SEK 1 0,714084 0,716233 0,718382
Svicarska 756 CHF 1 7,321365 7.343395 7.365425
Velika Britanija 826 GBP 1 B,866756 8,863436 8,920116
SAD 840 uso 1 7,151182 7.172700 7,194218
Bosna i Hercegovina 977 BAM ] 3,838061 3,849610 3,861159
EMU 978 EUR 1 7,506585 7.529183 7,551771
Poljska 985 PLN 1 1615190 1,620050 1,624910
Napomena:

Za 18.5.2022. tetaj 1,00 XDR iznosi 9,608854 kn.

© HRVATSKA NARODNA BANKA
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